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IN THE SUPREME COURT
OF TH STAT · OF IDAHO
LINDA CrSZAK, individually; RONALD
G. WILSON and LINDA A. WILSON,
husband and wife; BILL DOLE and
MARION DOLE, husband and wife;
MIKE A DERSON and RA YELLE
ANDERSON, husband and wife;
JOE CULBRTTH and SHARON
CULBRTTH, husband and wife;KIRK
HOBSON and KIMBERLY HOBSON,
husband and wife; SETH MOULDING
and JENNIFER MOULDING, husband
and wife; CASY NEAL and KRISTIN
NEAL, husband and wife; WILLIAM
GIRTON and DOLLY GIRTON, husband
and wife,
Plaintiffs/Appellants,
vs
KOOTENAI COUNTY BOARD OF
COMMISSIONERS and COEUR D'ALENE
PAVING, INC.,
Defendant/Respondents ,

562-2010
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Kootenai County Department of Legal Services
Jethelyn H. Harrington, ISS #7471
451 N. Government Way
P.O. Box 9000
Coeur d'Alene, 1083816-9000
Phone: (208) 446-1620
Fax: (208) 446-1621

STAn:: Of IDAHO EUAlt SS
COUNTY Of KOOT n
FILED:

?ue~ OCT -5 PH 4: 05

Attorney for Respondent/Defendant Kootenai County

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
LINDA CISZEK, ef al.,
Petitioners/Plaintiffs,
vs.

Case No.

BOARD OF COMMISSIONERS,
KOOTENAI COUNTY, STATE OF IDAHO,
Respondent/Defendant,

CV-08-7074

DEFENDANT KOOTENAI
COUNTY'S BRIEF

and,
COEUR D'ALENE PAVING, INC.,
Defendant.

COMES NOW, the Kootenai County Board of Commissioners by and
through their attorney, Jethelyn H. Harrington of the Civil Division of the Kootenai
County Prosecuting Attorney and hereby submit to this court their response brief
pursuant to this Court's order entered August 5,2009.
This declaratory action filed by Plaintiffs deals with the construct and
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validity of Kootenai County Ordinance No. 417.

This ordinance amends the

County Zoning Map changing 20 acres of land described as Lots 3 and 4 of
Block 4, 34 52N 04W Stepping Stones Subdivision from Mining to Agriculture,
and changing 20 acres of land described as Lots 1 and 2 of Block 2, 34 52N 04W
Stepping Stones Subdivision from Agriculture to Mining.

I.

APPLICABLE LAW

Idaho Code § 10-1201 concerning declaratory judgments provides that
U[c]ourts of record within their respective jurisdictions shall have power to declare
rights, status, and other legal relations, whether or not further relief is or could be
claimed." These declarations have the force and effect of a final judgment. I.C.

§ 10-1201.
Idaho Code § 10-1202 states that:
Any person ... whose rights, status or other legal relations are
affected by a statue, municipal ordinance, contract or
franchise, may have determined any question of construction
or validity arising under the ... statute, ordinance, contract or
franchise and determine a declaration of rights, status or
other legal relations thereunder.

It is a firmly established principle of law that a presumption of validity must
be accorded to the decisions of a zoning board or Board of County
Commissioners. Cole-Collister Fire Protection District v. City of Boise, 93 Idaho
558, 563, 468 P.2d 290, 295 (1970).

Furthermore, U[oJrdinances and

resolutions ... are presumed valid until the contrary is shown. The burden is on
the party who attacks such an act to show the illegality thereof." Id. In order to
meet this burden a plaintiff must prove that a zoning ordinance is unreasonable,
RESPONDENT KOOTENAI COUNTY'S BRIEF - 2
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arbitrary and capricious, depriving the plaintiff of his property without due process
of law. Id. at 561,468 P.2d 290,293.
A prerequisite to a declaratory judgment action is an actual or justiciable
controversy. Davidson v. Wright, 143 Idaho 616,620, 151 P.3d 812, 816 (2007).
A party may maintain a declaratory judgment action only if he has an interest
peculiar to himself and is not asserting an interest that is shared by the public
generally. Student Loan Fund of Idaho, Inc. v. Payette County, 125 Idaho 824,
828,875 P.2d 236,240, (1990).

II.
A.

ARGUMENT

The Plaintiffs lack standing to maintain a Declaratory Judgment Action in
this matter.
As stated above in the applicable law, "a declaratory judgment can only be

entered in a case where an actual or justiciable controversy exists."
Loan Fund, 125 Idaho at 826, 875 P.2d at 238, (1990).

Student

"The essence of a

standing inquiry is whether the party seeking to invoke the court's jurisdiction has
alleged such a personal stake in the outcome of the controversy as to assure the
concrete adversariness which sharpens the presentation upon which the court so
depends for illumination of difficult constitutional questions."

Id.

"In order to

satisfy the requirement of standing, the petitioners must allege or demonstrate an
injury in fact and a substantial likelihood that the judicial relief requested will
prevent or redress the claimed injury." Schneider v. Howe, 142 Idaho 767, 772,
133 P .3d 1232, 1236 (2006). This is not to say that the plaintiff may not seek
declaratory relief for a potential harm, but such harm must involve actual or
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existing facts. Harris v. Cassia County, 106 Idaho 513,516-517,681 P.2d 988,
991-992 (1984).
In the Student Loan Fund case, mentioned above, the plaintiff sought
declaratory relief from a Payette County zoning ordinance, which potentially
affected the plaintiff's property.

Student Loan Fund of Idaho, Inc. v. Payette

County, 125 Idaho 824, 828, P.2d 236, (1990).

However, the plaintiff did not

claim any injury, or any potential injury, stemming from the challenged county
ordinance. Id. Because the plaintiff did not claim any injury, the Idaho Supreme
Court declared that the plaintiff lacked standing to bring suit.

Id. The Idaho

Supreme Court found that "mere ownership of property within or adjacent to the
area addressed by the ordinance" will not confer standing, and "[s]tatus as an
owner of land within a designated area does not relieve a complainant of the
necessity of demonstrating a 'distinct palpable injury' traceable to the challenged
governmental conduct.

Id. at 828, 875 P.2d at 240.

See also, Carlino v.

Whitpain Investors, 453 A.2d 1385, 1386 (Pa. 1982), as cited in the Plaintiffs'

Brief at 18.
Furthermore, the plaintiff in Student Loan Fund also claimed that the
County, in passing the ordinance, had been noncompliant with open meetings
laws. Id. However, the Court still found that the plaintiff lacked standing through
its failure to show injury due to Payette County's actions, stating "the importance
of the issues presented does not obviate the necessity of showing that a harm or
peril personal to the plaintiff is caused by the challenged governmental conduct.
An interest, as a concerned citizen, in seeing that the government abides by the
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law does not confer standing." Id.
In this case, the facts are very much the same.

The Plaintiffs, in their

Petition for Declaratory Judgment and brief, state over and over that Kootenai
County lacks the authority to conduct a "zoning swap", however, they never once
claim any palpable injury in relation to ordinance 417. While Kootenai County
denies that any "zoning swap" took place, for the purposes of discussion, even if
one assumes that such a swap did take place, the Plaintiffs have failed to show
that they suffered any harm thereby. Like the plaintiff in Student Loan Fund, the
Plaintiffs have merely shown that they own property in the area, and that they are
concerned with what they perceive as insufficient government process.

Never

once did the Plaintiffs present any form of evidence that would prove injury in this
matter, or evidence that they were deprived of property without due process of
law.

Because the Plaintiffs have not proven, or even alleged any injury in this

litigation, they lack standing to bring suit. As the Plaintiffs lack standing to bring
suit the allegations and issues alleged in the Plaintiffs Petition for Declaratory
Judgment and brief are non-justiciable, and therefore this case should be
dismissed for lack of standing.
B. Kootenai County Ordinance 417 is a valid ordinance based upon the
proper

zoning

procedures

of

the

Kootenai

County

Board

of

Commissioners.
Idaho Code § 67-6522 inside the Local Land Use Planning Act reads in
pertinent part as follows:
Where practical, the governing board. or zoning or
planning and zoning commission may combine
RESPONDENT KOOTENAI COUNTY'S BRIEF - 5
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related permits for the convenience of applicants.
State and federal agencies should make every effort
to combine or coordinate related permits with the local
governing board or commission.
I.C. § 67-6522.

Recently the Idaho Supreme Court ruled that zoning decisions were not
"permits" and therefore not subject to judicial review. See, Bums Holdings, LLC,
v. Madison County, Docket No. 33753, slip opinion (2009), and Giltner Dairy,
LLC, v. Jerome County, 145 Idaho 630, 181 P.3d 1238, (2008). Due to these
decisions, declaratory judgment actions are now one of the few venues left open
for the appeal of zoning decisions. The County admits that I.C. § 67-6522 states
that a county may combine "permits," and not applications for zoning changes.
According to Giltner Dairy, "permits" authorize development whereas zoning
decisions are "a legislative function and an exercise of the police power." Giltner
Dairy, 145 Idaho at 662-663, 181 P.3d at 1240-1241. Therefore, it would seem
that the Idaho Legislature holds development-authorizing "permits" to a higher
quazi-judicial due process standard than legislative zoning decisions.

If the

Legislature will allow for permits to be combined for the "convenience" of the
applicants it would follow that the combination of zoning applications is allowable
as well. Furthermore, I.C. § 67-6522 specifically states that governing boards,
zoning and planning and zoning commissions may combine permits.

If the

legislature did not intend for the combination of zoning applications it would not
have used the word zoning twice when writing this statute.

RESPONDENT KOOTENAI COUNTY'S BRIEF - 6
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In this case, the Applicants complied with Kootenai County Code Title 9
Chapter 21, et seq., regarding amendments to the county zoning map. Affidavit
of Sandy Maitland, exhibit "A" Their application for the zoning changes complied
with K.C.C. § 9-21-4 and included the dates the existing zoning became
effective, the changed conditions which were alleged to warrant other zoning,
facts to justify the changes on the basis of advancing the public health safety and
welfare, the effect on the value and character of the adjacent property, the effect
on the property owners if the request was not granted, and the effect the zoning
changes would have on the comprehensive plan. Agency Record (A.R.), Vol. 1,
at 2 - 6.

In addition, the County held three separate public hearings this

application.

Augmented Transcript (AT.) at 1, 11, 82. These hearings more

than satisfied the requirements of K.C.C. § 9-21-6. The Applicants also sent
notice of these hearings to the surrounding property owners as evidenced by the
receipts for certified mail and Affidavits of Mailing located within the record. AR.
Vol 1, at 47 - 50, 53 - 58, 62 - 67. The Kootenai County Building Inspector
Daron Neet also posted notice on the properties for each hearing. AR. Vol 1, at
89 - 91, 137 - 138, 161 - 162. Finally, a notice of each hearing was published in
the Coeur d'Alene Press. AR. Vol. 1, at 88,141,165.
At the May 8, 2008, hearing the Kootenai County Commissioners heard
testimony from both the Applicant and surrounding neighbors.

The Applicant

stated that it could and would mine the parcel already zoned mining, but it would
have to start its mining process at grade instead of below grade, which would
lead to greater noise for the neighborhood. AT. at 20 - 21. The Applicant also
RESPONDENT KOOTENAI COUNTY'S BRIEF - 7
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testified that in order to have access to the mining parcel it would need to take
heavy equipment across an easement in order to access the property. A.T. at 21
-22. The Applicant stated that besides being intrusive, such heavy equipment
movement could possibly create traffic and dust problems. A. T. at 22 - 23. The
Commissioners also saw letters from Northern Lakes Fire District, The Idaho
Department of Environmental Quality, Kootenai County Noxious Weeds, The
Idaho Transportation Department and Lakes Highway District. A.R. Vol 1. at 249
- 250, A.R. Vol. 2 at 251 - 253. Each of these entities expressed their approval
of the zoning changes, so long as the Applicant met certain conditions.
Furthermore, Lakes Highway District was very much in favor of the
zoning changes stating "[iJf the zone change is not granted, ingress and egress
for the current lot (lots 3 &4 of Stepping Stones Subdivision zoned for mining,)
would be via a private easement onto Atlas Road." The Highway District goes on
to state, "[tJhe amount of truck traffic generated by the mining operation would
greatly impact Atlas Road as it is not built to commercial standards and would not
withstand the additional traffic. Therefore, Lakes Highway District is in favor of
the zone change as this would allow the current access for the business to
remain on Hwy 53." A.R. Vol 2. at 253.

By these arguments, the Applicant

presented facts which would justify the zoning change from mining to agriculture
on the basis of advancing the public health safety and welfare.
In addition, the Applicant presented yet more testimony that would support
its request to change the other parcel at issue from agriculture to mining. For
instance, the Applicant stated that if it were allowed to extend its mining pit into
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the agriculture parcel it could start mining at below grade instead of at grade.
AT. at 21, 86. This would keep dust and noise inside the already existing pit. Id.
Mining the agriculture parcel adjoining the already existing pit, would also allow
trucks and heavy equipment to stay within the existing pit, and would mean no
increase in truck and heavy equipment traffic for neighbors. AT. at 22-23. The
Applicant also stated that by extending the mine into the agriculture parcel it
could keep using its Highway 53 access, and would not need to create a new
road access point. AT. at 87. A licensed local realtor also spoke at the June 26,
2008, hearing stating that she did not feel that extending the mine into the
agriculture zone would affect the property values in the area. AT. at 95.
Neighbors in opposition to the zoning changes testified regarding
changes to property values, health concerns and their fears of having a mine pit
in their backyards.

AT. at 46 - 48, 57, 59.

They also expressed concerns

regarding water systems, air-quality and traffic. AT. 48 - 50, 57.
At the end of all of the hearings, the Commissioners weighed the pros and
cons of each zoning change and decided to approve both. In effect, these two
zoning changes switched the zoning designations on two pieces of property
belonging to the Applicant. Therefore, one parcel was changed from agricultural
to mining and one from mining to agricultural.
In this case, Kootenai County saw an application in which the properties at
issue were possessed by the same owner, located less than 700 feet apart and
related in most respects. The Commissioners heard this application and decided
to grant both of the Applicant's requests. The Commissioners had evidence on
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the record that up zoning one property, and down zoning the other would be best
for the neighborhood and the Applicants. By combining these petitions under I.C.

§ 67-6522 the Commissioners saved time and avoided disparate results. The
Kootenai County Building and Planning Department was able to submit one
presentation for both requests to the Board of Commissioners. And, both the
applicants and the opposition were able to meet in one place and present all the
issues and opinions for both of these requests.

The Commissioners actions

saved valuable time and taxpayer dollars for all the parties involved.
C. At no time did the Kootenai County Board of Commissioners "pre-agree"
to make any zoning changes on the subject properties.
There is simply no evidence in the record, nor has the Plaintiff provided
any additional evidence that the Kootenai County Board of Commissioners "preagreed" with the Applicant, Coeur d'Alene Paving, to "swap zone" the two pieces
of property at issue. In fact, the Board's decision in this case shows just the
opposite. The Commissioner's Order on this matter contains separate findings of
fact, comprehensive plan analyses and conclusions of law for each request.
A look at the comprehensive plan analysis for each zone change request
shows just how the Commissioners considered these two related requests for
their separate pros and cons. For instance, the comprehensive plan analysis for
the mining to agricultural zone request, under goals one through six of the
comprehensive plan states, that the change from mining to agricultural zoning
should not have an impact on goals one through six.

AR. Vol. 3 at 607.

However, the comprehensive plan analysis for the agricultural to mining request
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for the same comprehensive plan goals states,
DEO has indicated that fugitive dust will likely be an
area of concern, though that issue can be mitigated
through diligent adherence to dust control measure.
[sic] The operation will require an air quality permit
issued by DEQ. Compliance with Kootenai County
Site Disturbance Ordinance, and compliance with
DEO permit requirements, and IDL post-mining
reclamation requirements on the site, are intended to
preserve and protect surface water quality.
A.R. Vol 3 at 609. Furthermore, the comprehensive plan analysis for the mining

to agriculture request under goals 14 and 15 states, "[t]his portion of the request
should have a very minimal impact to the transportation network and well [sic]
continue to provide for the efficient, safe and cost-effective movement of people.
The proposal will have no impact on operations at the Coeur d'Alene Airport."
A.R. Vol. 3 at 608.

Still, the same goal analysis for the agriculture to mining

request states, U[b)ased upon the applicant's testimony, it appears that approval
of this application will minimize impacts to the local road system if scale
operations remain at their current location. The Applicant testified that the scale
operations would continue· to be located at its current location just north of
Highway 53.

The proposal will have no impact on operations at the Coeur

d'Alene Airport." A.R. Vol. 3 at 610.
From this small sample, it becomes apparent that the Board of
Commissioners considered the separate benefits and detriments of both
proposals.

Nowhere does it appear that the Board had any sort of pre-

agreement to "swap" both parcels, the Board could have denied both requests, or
approved either one but not the other.
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The Plaintiffs quote, amongst many others, a New Mexico case, Dacy v.
Vii/age of Ruidoso, in arguing that the County's "pre-agreement" with Coeur
d'Alene Paving was illegal and in violation of due process rights.

However,

Dacy, is clearly distinguishable from the facts of this matter. Dacy v. Vii/age of
Ruidoso, 114 N.M. 699, 845 P.2d 793 (1992). In Dacy, the Village of Ruidoso
sought to obtain some property from the Dacys for use as a highway right of way.
However, the Village had no money to pay for the property.

Therefore, the

Village contracted with the Dacys to trade a piece of municipally owned property
for that owned by the Dacys. As part of this contract, the Village agreed to zone
the parcel it traded to the Dacys for multi-family housing. Id. There, the court
correctly condemned the actions of the Village for its contractual zoning
arrangement, and found the contract void.

The New Mexico Supreme Court

stated that contract zoning "preempt[ed] the power of the zoning authority to
zone the property according to prescribed legislative procedures." Id. at 703, 845
P.2d at 797.

The New Mexico Supreme Court even went so far as to provide a

definition for "contract zoning" which is as follows:
"Contract zoning," properly used, describes an
agreement between a municipality and another party
in which the municipality's consideration consists of
either a promise to zone property in a requested
manner or the actual act of zoning the property in that
manner.
Id.
Although this definition is not binding in Idaho, it is helpful when looking at
the facts of Ada County v. Walter, which the Plaintiffs also mention in their brief.
Ada County v. Walter, 96 Idaho 630, 533 P.2d 1199 (1975), Memorandum in
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Support of Declaratory Judgment, at 15.

In Walter, the Ada County

Commissioners, as part of a lawsuit settlement, made an agreement with the
defendant to allow that defendant to place a small mobile home court on land not
zoned for such purposes. Id.

There the Idaho Supreme Court found that "the

commissioners do not have the authority to enter into an agreement which would
constitute a change in zoning, or allow a use within a zone that would constitute
a prohibited use." Id. at 632,533 P.2d at 1202.
In studying both Ada County v. Walter and Dacy v. Vii/age of Ruidoso, it
becomes clear that what the government officials did in both cases was make a
contract wherein the consideration was to zone land in a certain way, or to allow
a use within land not zoned for that use. Such a contract would preempt the
police and legislative powers of a government body as such agreements would
effectively cutout the public hearings and legislative processes of zoning
decisions.
Obviously, that is not what happened in this case. First, the County did not
make any sort of promise or contract with Coeur d'Alene Paving. The County
received no consideration in any way whatsoever from Coeur d'Alene Paving in
exchange for its findings at the planning and zoning hearings in these matters.
Secondly, Kootenai County followed each of its ordinances regarding zoning
applications concerning these requests. At no time did the County preempt its
own legislative process when making these decisions, as each decision was
made in a properly noticed public hearing after all due process considerations
were granted.

Rather, what happened here was that the County allowed the
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combination of two related zoning requests in one application.
County did not "pre-agree" to make a "zoning swap".

Therefore, the

Instead, it made two

decisions relating to one application for two different zoning requests, after
thoroughly following the legislative zoning processes laid down in Idaho Code
and County Ordinance.
D. The County's actions did not violate the due process rights of the
Plaintiffs.
In their brief, the Plaintiffs contend that the County violated their due process
rights because they were "denied the opportunity to present evidence regarding
the propriety of zoning the Highway 53 parcel Mining because every statement
opposing the extension of Mining into this residential area was rebutted with
evidence that mining activity on this parcel would be better than mining activity
on the landlocked parcel." Memorandum in Support of Declaratory Judgment, at
13 - 14. This argument is clearly erroneous when viewed in terms of the record
in this case, as the record is replete with testimony concerning both parcels and
the testimony of the Plaintiffs concerning the zoning changes.

Moreover, as

zoning decisions are legislative in nature, and the County made its decisions
regarding the zoning changes through a quazi-judicial process, the County held
itself to a much higher due process standard, and allowed

the Plaintiffs

substantially more rights than would normally be given in a legislative decision.
The Idaho Supreme Court faced a similar due process argument in

Spencer v. Kootenai County, 145 Idaho 448, 180 P .3d 409 (2008). In resolving
the dispute in favor of the County, the Court stated the due process
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requirements in dealing with planning and zoning requires: "(a) notice of the
proceedings, (b) a transcribable verbatim record of the proceedings, (c) specific,
written findings of fact, and (d) an opportunity to be present and rebut evidence."
Id. at 454, 180 P.3d at 493.

Furthermore, the Court also found that "[t]he

opportunity to be heard must occur at a meaningful time and in a meaningful
manner." Id.
In the Spencer case, the Appellant, Spencer, applied for a County site
disturbance permit to build a 24-foot wide road on property he owned near
Hayden Lake, Idaho. Shortly thereafter Spencer also applied for a subdivision
permit on the same property. Id. at 451, 180 P.3d at 490. When the County
granted Spencer a permit to construct a 20-foot road on his property rather than
the 24-foot road for which he applied, he filed suit; claiming, inter alia, that the
County's actions violated his due process rights.

Id. As in this case, Spencer

argued that the County "violated his procedural due process rights by considering
his site disturbance application in conjunction with his subdivision application."
Id. at 454, 180 P.3d at 493.

However, the Court was not convinced and not only

found that the County considered Spencer's site disturbance plan independently,
it also found that Spencer "received an adequate opportunity to be heard, first
before

a

hearing

examiner,

and

then

before

the

Board

[of

County

Commissioners]." Id. In other words, the Court found that the County met all of
the due process requirements in its dealings with Spencer, namely; notice,
transcribable records, findings of fact and the opportunity to present and rebut
evidence in his hearing before the County hearing examiner and the Board of
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County Commissioners.
As in Spencer, each of the Plaintiffs in this case were granted notice of the
proceedings, had access to a transcribable verbatim record of the proceedings,
specific, written findings of fact, and an opportunity to be present and rebut
evidence. First, the notices for all three hearings sent to each of the Plaintiffs
have already been discussed in this memorandum in detail. However, evidence
clearly exists on the record to confirm that each Plaintiff received a certified letter
containing notice of a" three public hearings regarding Coeur d'Alene Paving's
Applicaiton. AR. Vol 1, at 47 - 50, 53 - 58, 62 - 67.

Second, the Court has in

its file the transcribed verbatim record of the proceedings in these matters, which
were also provided to the Plaintiffs. Third, inside the agency record, on file with
the Court, is a copy of the Commissioners' Findings of Fact, Applicable Legal
Standards, Comprehensive Plan Analysis, Conclusions of Law and Order of
Decision. AR. Vol. 3 at 598 - 614. A copy of these findings of fact have been
made available to the Plaintiffs through this lawsuit, and the document is on file
with the Kootenai County Board of Commissioners as a public record. Finally,
the transcript in these matters are replete with examples of the Plaintiffs in this
case receiving their opportunity to present and rebut evidence at a" three
hearings held by Kootenai County.
For instance, at the first hearing, on March 6, 2008, Plaintiffs Seth
Moulding and Tiny Wilson each presented evidence regarding the location of
their property in relation to the two properties at issue. A.T. at 6 - 7. Again, at
the second hearing on May 8,2009, Plaintiff Tiny Wilson presented his evidence
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and had a chance to rebut the evidence presented earlier by the applicant. AT.
at 44 - 48. Plaintiff Casey Neal also got the same opportunity, (AT. at 48 - 51.)
as did Plaintiffs Rayelle and Mike Anderson, (AT. at 55 - 59.) along with
Plaintiffs Kirk and Kimberly Hobson (AT. at 59 - 63.). In addition, at the May 8,
2008, hearing Plaintiff Seth Moulding also received a second opportunity to
present and rebut evidence. AT. at 67 - 68. The record also shows that many
of these same Plaintiffs, plus others, received yet another opportunity to present
and rebut evidence at the third public hearing held on June 26, 2008. AT. at 82
-145.
Most perplexing is the Plaintiffs' argument that their due process rights
were violated because their evidence was rebutted.

This Court hardly needs a

review of burdens of proof. However, suffice to say the Applicant, Coeur d'Alene
Paving, carried the burden of proof at the hearings in these matters by virtue of
K.C.C. Title 9 Chapter 21, et seq. As such, the Applicant had the right to present
its evidence first and last, just as the Plaintiffs in this case will present evidence
first and last. Alpha and Omega status is always granted to the bearer of the
burden of proof. Therefore, yes, the Plaintiffs' proffered evidence at the hearings
may well have been rebutted by Coeur d'Alene Paving, and the County did no
wrong in allowing them to do so.

Therefore, the County provided the Plaintiff

every due process consideration it possibly could in these matters, above and
beyond that required for legislative decisions, including notice of the proceedings,
a transcribable verbatim record of the proceedings, specific, written findings of
fact, and an opportunity to be present and rebut evidence in a meaningful time
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and in a meaningful manner. Therefore, the County did not violate the Plaintiffs'
due process rights.

III.

ATTORNEY FEES

Idaho Code § 12-117 governs the awarding of attorney fees in civil actions to
which a public entity is a party. It reads, in pertinent part, as follows:
(1) Unless otherwise provided by statute, in any
administrative or civil judicial proceeding involving as
adverse parties a state agency, a city, a county or
other taxing district and a person, the court shall
award the prevailing party reasonable attorney's fees,
witness fees and reasonable expenses, if the court
finds that the party against whom the judgment is
rendered acted without a reasonable basis in fact or
law.
(2) ,If the prevailing party is awarded a partial
. judgment and the court finds the party against whom
partial judgment is rendered acted without a
reasonable basis in fact or law, the court shall allow
the prevailing party's attorney's fees, witness fees and
expenses in an amount which reflects the person's
partial recovery.
Idaho Code § 12-117(1)-(2). An award of attorney fees under this statute
is unwarranted if the public entity "acted in a way that fairly and reasonably
addressed the issue," even if a reviewing court later finds that such action
involved an erroneous interpretation of a statute or ordinance.

Payette River

Property Owners Ass'n v. Valley County, 132 Idaho 551,558,976 P.2d 477,484
(1999).
As discussed, the Board properly applied county zoning and subdivision
ordinances in approving Coeur d'Alene Paving's application for zoning changes.
Therefore, the County should be deemed the prevailing party in this matter,
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precluding the Appellants from entitlement to attorney fees.

However, if the

Court were to find that the Board erroneously approved Coeur d'Alene Paving's
application for zoning changes, it is clear from the record that the Board, at the
very least, made a reasonable, good faith effort to make a decision on this
application in accordance with the mandates of LLUPA and the Kootenai County
Ordinances.

Therefore, even if the Court were to decide that the Board's

decision was based on an erroneous interpretation of the evidence and of the
applicable law, an award of attorney fees under Idaho Code § 12-117 would be
inappropriate because the decision had a reasonable basis in fact and law.
In addition, per I.C. § 12-117, quoted above, the Plaintiffs in this matter
have acted without a reasonable basis in fact or law. Not only have the Plaintiffs
failed to present evidence or even arguments of injury, they have presented no
evidence and pointed to nothing in the record to show that the County acted
unreasonably, arbitrarily, capriciously or in a confiscatory manner.
Finally, the due process argument is clearly not supported by the existing
law in the State of Idaho, as cited above, and no argument is made, good faith or
otherwise, for a change to the existing law.

The Plaintiffs had notice, and an

opportunity to present and rebut evidence, both in front of the Hearing Examiner
and the BOCC, which they took full advantage of. There were specific findings of
fact and conclusions of law prepared and these were made available to the
Plaintiffs.

Finally, there was a verbatim transcribable record kept. As noted

above, these items form the core of what is required for due process under the
Idaho and Federal Constitutions and existing case law,
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Since the Plaintiffs brought and pursued this action without a reasonable
basis in fact or law, Kootenai County is entitled to recover its reasonable attorney
fees under I.C. §12-117.
Finally, I.C. §12-121 allows discretionary attorney's fees and costs to the
prevailing party including "political subdivisions". Kootenai County is a political
subdivision of the State of Idaho, and as such requests that the Court award it its
reasonable attorney's fees and costs expended in defending this suit.

IV.

CONCLUSION

First, it is clear from the facts of this case that the Plaintiffs have presented
no arguments or evidence that they have been harmed in any way by the actions
of the Kootenai County Board of Commissioners in granting these two zoning
changes. Therefore, no justiciable controversy exists in this matter. Secondly,
the County followed all Idaho statutes and its own ordinances when rendering its
decisions, and considered both zoning changes separately while making that
decision. Third, never at any time did the County pre-agree or contract with the
Applicant for the granted zoning changes. And fourth, the County granted every
due process consideration to the Plaintiffs during its decisions on these matters,
and at no time were the due process rights of the Plaintiffs violated. Therefore,
the County would ask this court to uphold the decision of the Kootenai County
Board of Commissioners and declare Kootenai County Ordinance 417 valid.
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9-21-3

9-21-1

CHAPTER 21

AMENDMENTS

SECTION:

9-21-7:

Ordinance And Map May Be Amended
Amendments To Text
Change In Zoning Map; Who May Initiate Action
Application Requirements For Change In Zoning Map
Amendments To Be In Accordance With Comprehensive Plan
Public Hearing Required By Board Of County Commissioners;
Notice
Classification Of New And Unlisted Uses

9-21-1:

ORDINANCE AND MAP MAY BE AMENDED: This title,

9-21-1 :
9-21-2:
9-21-3:
9-21-4:
9-21-5:
9-21-6:

including the zoning map, may be amended, supplemented,
changed, or modified from time to time, but all proposed amendments shall
be submitted first to the appropriate hearing body for its recommendations,
which recommendations shall be submitted to the board of county
commissioners for its consideration. (Ord. 393, 12-14-2006)

AMENDMENTS TO TEXT: An amendment to the text of this

9-21-2:

title may be initiated by the planning commission, or by the
board, or by any citizen or taxpayer of Kootenai County. The board may
hold a public hearing on any such amendment, and in the case of an
amendment initiated by a citizen or taxpayer, shall collect a fee from such
citizen or taxpayer equal to the cost of necessary legal advertisement and
notice. Such amendment may be adopted, with or without modification, by
ordinance of the board, in accordance with the procedures specified herein.
(Ord. 393, 12-14-2006)

CHANGE IN ZONING MAP; WHO MAY INITIATE ACTION:

9-21-3:

Any citizen of Kootenai County, or owner of property in
Kootenai County, may appear before the appropriate hearing body and
request that the hearing body initiate action to change the zoning map. The
STATE OF IDAHO
}
COUNTY OF KOOTENAI

liS.
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9-21-3

9-21-5

hearing body shall give due consideration to any and all such requests and
may hold a formal public hearing to further consider the proposed change of
the zoning map. The hearing examiner, planning commission or the board
may initiate action to change the zoning map. (Ord. 393, 12-14-2006)

9-21-4:

APPLICATION REQUIREMENTS FOR CHANGE IN
ZONING MAP: The owner or owners and/or contract buyers

of any property or properties may petition, in writing, the hearing body and
may submit application for a change in the zoning map. The hearing body
shall give due consideration to any and all such requests and may hold a
formal public hearing when considering the proposed change in the zoning
map only after all requirements, as specified in this section, are met by the
owner or owners requesting a change in the zoning map.
The application for a change of classification must show the following:
A.

The date the existing zoning became effective.

B.

The changed conditions which are alleged to warrant other or
additional zoning.

C.

Facts to justify the change on the basis of advancing the public
health, safety, and general welfare.

D.

The effect it will have on the value and character of adjacent
property.

E.

The effect on the property owner or owners if the request is not
granted.

F.

Such other information the hearing body shall require.

G.

The effect it will have on the comprehensive plan. (Ord. 393,
12-14-2006)

9-21-5:

AMENDMENTS TO BE IN ACCORDANCE WITH COMPREHENSIVE PLAN: Before recommending an amendment to

this title, it must be shown that such amendment is reasonably necessary,
is in the best interest of the public, and is in accordance with the
comprehensive plan adopted by the board of county commissioners. The
hearing body shall consider the amendment at the first available regularly
scheduled public hearing. (Ord. 393, 12-14-2006)
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9-21-6

9-21-7

9-21-6:

PUBLIC HEARING REQUIRED BY BOARD OF COUNTY
COMMISSIONERS; NOTICE:

A

Amendments to this title or to the zoning map may be adopted only
after a public hearing has been held in relation thereto before the
board of county commissioners in which parties in interest and
citizens shall have an opportunity to be heard. Notice complying with
relevant provisions of the Idaho Code shall be provided.

B.

When notice is required to two hundred (200) or more property
owners or purchasers of record, in lieu of mailed notice to
surrounding property owners, the director may stipulate that notice
be posted at additional conspicuous locations along arterial and/or
collector roads in the vicinity of the application site, that notice be
posted at facilities operated by political subdivisions in the general
vicinity, and that a one-fourth C/4) page advertisement in the official
newspaper of the county be published of the proceedings. (Ord. 393,
12-14-2006)

CLASSIFICATION OF NEW AND UNLISTED USES: It is
recognized that new types of land use will develop and forms
of land use not anticipated may seek to locate in Kootenai County. In order
to provide for such changes and contingencies, a determination as to the
appropriate classification of any new or unlisted form of land use shall be
made as follows:
9-21-7:

A.

B.

The administrator shall make a determination whether the requested
use is similar to or a lesser form of a permitted or conditional use of
the particular zone. If an affirmative determination is made, all
performance standards, hearing requirements, and other provisions
of this title or any other applicable ordinance shall be met. If
determined that the request is a new or unlisted use, the
administrator shall refer the question to the planning commission
requesting an interpretation as to the zoning classification into which
such use should be placed. The referral of the use interpretation
question shall be accompanied by a statement of facts, provided by
the applicant, listing the nature of the use, including, but not limited
to, whether it involves dwelling activity, sales, processing, type of
product, storage, and amount or nature thereof, anticipated
employment, and the amount of noise, odor, fumes, dust, toxic
material, and vibration likely to be generated.
The planning commission shall consider the nature and described
performance of the proposed use and its compatibility with the uses
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9-21-7

9-21-7

permitted in the various zones and determine the type of zone within
which such use should be permitted.
C.

The planning commission shall transmit its findings
and
recommendations to the board as to the classification proposed for
any new or unlisted use.

D.

The board shall consider the recommendations of the planning
commission and amend this title as described in this section. (Ord.
393, 12-14-2006)
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H

Supreme Court of Pennsylvania.
Peter CARLINO and Elizabeth Carlino, His Wife,
Appellants,

v.
WHITPAIN INVESTORS, Whitpain Township,
Whitpain Township Board of Supervisors and Pennsylvania Department of Transportation, Appellees.
Argued Oct. 19, 1982.
Decided Dec. 23, 1982.
In an equity action, landowner sought preliminary
injunctive relief with respect to an access road. Complaint was dismissed by the Commonwealth Court, 52
Pa.Cmwlth. 145, 415 A.2d 461, on preliminary objections, and the landowners appealed. The Supreme
Court, Eastern District, Flaherty, J., held that: (1)
landowners lacked standing to complain of endangering of the public health, safety and welfare; (2)
allegations asserting nonexistent right to maintain
existing traffic conditions on avenue failed to state
cause of action; (3) if defending developer's predecessor in title procured rezoning of subject land in
exchange for covenanted use restrictions applicable to
that land, such restrictions would be unenforceable;
and (4) any amendment of complaint would be futile.
Affirmed.
Larsen, J., dissented and filed opinion in which
McDermott, J., joined.
West Headnotes

ill Highways 200 €:=>85
200 Highways
200V Title to Fee and Rights of Abutting Owners
200k85 k. Right of Access. Most Cited Cases
Although complaint alleging that Commonwealth
Department of Transportation should not have issued
driveway permit authorizing construction of access
road without adequate preliminary studies and that
deficiencies existed in the access road which would
endanger public health, safety and welfare contained
broad assertion that deficiencies would have unique
impact on plaintiff, there was failure to specify any
individual injury attributable to deficiencies in roadway itself and in preparatory studies, and thus plaintiffs lacked standing to raise such objection to DOT's
action.

ill Highways 200 €:=>85
200 Highways
200V Title to Fee and Rights of Abutting Owners
200k85 k. Right of Access. Most Cited Cases
Allegations that grant of driveway permit by Commonwealth Department of Transportation would result in inconvenience and annoyance because of
presence of access road immediately adjacent to
plaintiff's property, thereby impairing value of the
property in manner not compensable in damages, were
an assertion of nonexistent right to maintain existing
traffic conditions on avenue and therefore failed to
state cause of action.

ill Action 13 €:=>13

ill Contracts 95 ~108(l)

13 Action
ill Grounds and Conditions Precedent
13k 13 k. Persons Entitled to Sue. Most Cited
Cases
Rule respecting standing is not intended to bar from
relief persons injured by breach of public duty merely
because many others have incurred similar injuries as
consequences of that breach, but rather, the concern is
to distinguish those who have suffered some individual injury from those asserting only common right of
entire public that the law be obeyed.

95 Contracts
951 Requisites and Validity
95I(F) Legality of Object and of Consideration
95kJ 08 Public Policy in General
95kJ 08(1) k. In General. Most Cited
Cases
Individuals cannot, by contract, abridge police powers
which protect general welfare and public interest but,
rather, the otherwise valid contractual rights of individuals must give way to general welfare.
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ill Zoning and Planning 414 ~3

Asst. Atty. Gen. for Dept. ofTransp.

414 Zoning and Planning
4141 In General
414k3 k. Power in General. Most Cited Cases

Before O'BRIEN, C.J., and ROBERTS, NIX, LARSEN, FLAHERTY, McDERMOTT and HUTCHINSON, JJ.

Zoning and Planning 414 C=>]60
414 Zoning and Planning
4 J 4III Modification or Amendment
414llI(A) In General
414k] 60 k. Contracts for Amendments;
Conditions. Most Cited Cases
Police power of municipalities cannot be subjected to
agreements which restrict or condition zoning district
classifications as to particular properties, and agreement and concomitant presentations or stipulations
which induce changes in zoning district classifications
do not limit effect of those changes once enacted.

ill Pleading 302 ~233.1
302 Pleading
302VI Amended and Supplemental Pleadings and
Repleader
302k233 Leave of Court to Amend
302k233.1 k. In General. Most Cited Cases
(Formerly 302k233)
Pretrial Procedure 307A C=>695
307 A Pretrial Procedure
307AIII Dismissal
307AllI(B) Involuntary Dismissal
307AIII(B)6 Proceedings and Effect
307 Ak695 k. Amendment or Pleading
Over. Most Cited Cases
Right to amend pleadings should not be withheld
where there is some reasonable possibility that
amendment can be accomplished successfully, but
where allowance of amendment would be futile exercise, complaint may properly be dismissed without
allowance for amendment.
**1386 *500 Edward J. Hughes, Norristown, for appellants.
Howard Gershman, Blue Bell, for Whitpain Tp. and
Bd. of Sup'rs.
J. Peirce Anderson, Norristown, John M. Hrubovcak,

OPINION OF THE COURT
FLAHERTY, Justice.
This equity action was commenced in the Court of
Common Pleas of Montgomery County by the appellants, Peter Carlino and Elizabeth Carlino, seeking a
preliminary injunction against the appellees, Whitpain
Investors (hereinafter Developer), Whitpain Township
(hereinafter Township), and Pennsylvania Department
of Transportation (hereinafter PennDOT). Upon motion of PennDOT, the action was transferred to
Commonwealth Court, and, sustaining appellees'
preliminary objections, Commonwealth Court dismissed the complaint. FN1 The instant appeal ensued.
FN I. Carlino v. Whitpain investors, 52
Pa.Commw.Ct.145,415A.2d461 (1980).
Since review is sought of the sustainment of preliminary objections in the nature of demurrers, the well
pleaded factual allegations set forth in the complaint
are to be regarded as true for purposes of review.
Papieves v. Kellv. 437 Pa. 373, 263 A.2d 118 (1970).
The facts as alleged by appellants' complaint establish
the following. Developer is *501 constructing an
apartment complex in the Township on a 47 acre tract
of land situated between three roads, one of which,
Stenton Avenue, is a state highway. Appellants' residence lies directly across Stenton Avenue from the
construction site. Developer's predecessor in title
sought to have the 47 acre tract rezoned from an R-I
(single-family) classification to an R-3 (multi-family)
classification to permit construction of residential
rental units. At the hearing on rezoning ofthe tract, the
then owner stipulated that a 300 foot buffer would be
provided from the right-of-way line of Stenton A venue, and further specified that no access road from the
apartment complex to Stenton A venue would be built.
In 1973, the requested zoning change was adopted by
the Township. In 1979, however, construction of an
access road from the apartment complex to Stenton
A venue commenced, and appellants became aware
that the land development plan finally approved by the
Township had, at the insistence of the Township,
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included a provision for access to Stenton A venue,
and that in 1978, a driveway pennit authorizing construction of the access road to Stenton A venue had
been issued by PennDOT.

f.lJIIl

Alleging that the driveway penn it issued by
PennDOT to Developer was granted without adequate
preliminary studies, and asserting the existence of
deficiencies in the access road that endanger the public
health, safety, and welfare, appellants seek an injunction requiring revocation of the pennit. Established
principles governing standing to raise issues in the
public interest, however, bar appellants' assertion of
these claims. In Wm. Penn Parking Garage, Inc. v.
City of Pittsburgh, 464 Pa. 168, 192. 346 A.2d 269,
280-281 (J 975), our cases dealing with standing were
summarized as follows:
The core concept, of course, is that a person who is
not adversely affected in any way by the matter he
seeks to challenge is not "aggrieved" thereby and
has no standing to obtain ajudicial resolution of his
challenge. In particular, it is not sufficient for the
person claiming to be *502 "aggrieved" to assert the
common interest of all citizens in procuring obedience to the law.
**1387 (footnotes omitted). This rule respecting
standing is not intended to bar from relief persons
injured by breach of a public duty merely because
many others have incurred similar injuries as a consequence of that breach; rather, the "concern is to
distinguish those who have suffered some individual
injury from those asserting only the common right of
the entire public that the law be obeyed." Id at 203,
346 A.2d at 287 (emphasis added). Since the instant
complaint, although containing a broad assertion that
deficiencies in the access road will "have a unique
impact" on appellants, fails to specify any individual
injury attributable to deficiencies in the roadway itself
and in preparatory studies, appellants must be regarded as lacking standing to raise such objections to
PennDOT's action.

ill Appellants

further challenge PennDOT's grant of
the driveway permit on grounds that presence of the
access road immediately adjacent to their property
will cause inconvenience and annoyance, thereby
impairing the value of their property in a manner not
compensable in damages. We regard this assertion as
inadequate to state a cause of action. In Wolf v. De-
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partment of Highwa)'s, 422 Pa. 34, 220 A.2d 868
(1966), an eminent domain case, an owner of business
property abutting a state highway alleged that highway improvements had diminished the property's
value by necessitating a circuitous route of ingress,
thereby reducing the number of business customers
willing to enter the premises. Denying the owner's
claim for damages insofar as property value diminution occasioned by such a diversion of traffic, this
Court held that owners of properties abutting state
roads have no cognizable legal interest in preserving a
particular flow of traffic on those roads. Thus, in Wolf.
422 Pa. at 47. 220 A.2d at 875, quoting State of Missouri ex reI. State Highwqy Comm. v. Meier, 388
S.W.2d 855, 857 (Mo.1965), the rights of an abutting
owner were stated as follows:
*503 "Respondent, as an abutting property owner
on a public highway, does not now have and has
never had any other property interest in the public
highway other than a reasonable right of ingress and
egress, as stated. Respondent has never had a
property right in the traffic, great or small, on the
highway, nor a right to recover damages for a decrease in value of her premises by reason of the
diversion of traffic away from her property, nor has
she had a property right to have the same amount of
traffic pass her property as before or to have it
move in the same direction."
(emphasis added). Since appellants' contention that
the access road in question will cause inconvenience
and annoyance is, in essence, an assertion of right to
maintain the existing traffic conditions on Stenton
A venue, and since the existence of such a right has
been negated by our holding in Wolf, appellants' claim
against PennDOT fails to state a cause of action.
With respect to Township and Developer, appellants
seek an injunction requiring the fonner to refrain from
conditioning Developer'S construction permit upon
provision of the access road in question, and requiring
the latter to eliminate that road and restore the 300 foot
buffer zone along Stenton Avenue. The complaint
alleges that Developer'S predecessor in title, pursuant
an agreement with the Township, stipulated as to plans
to preserve the buffer area and forego an access road
to Stenton A venue, thereby rendering the 1973 rezoning contractually conditioned upon there being no
access route traversing the buffer zone.
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The concept of contractually conditioned zoning advanced by appellants lacks precedent in this
Commonwealth,FN2 and authorities elsewhere differ
with respect to *504 whether to accord the concept
validity. See generally **1388Nicholson V. TOUT'le/lotte, 110 R.I. 411. 293 A.2d 909 (1972); State ex reI.
Zupancic V. Schimenz, 46 Wis.2d 22, 174 N.W.2d 533
Cl970); 70 ALR 3d 125. The proposition has long
been recognized in this Commonwealth that individuals cannot, by contract, abridge police powers which
protect the general welfare and public interest. As
stated in Leiper V. Baltimore & Phi/adelphia Railroad
Co., 262 Pa, 328, 332, 105 A. 551, 553 (1918),
"Where the rights of individuals under a contract
which would otherwise be perfectly valid are in conflict with the 'general well-being of the State,' the
rights of the individuals must give way to the general
welfare." See also, Municipal Authority orBlvthe V.
Pennsylvania Public Utilitv Commission. 199
Pa.Super. 334. 185 A.2d 628 (I 962). The police power
of municipalities cannot be subjected to agreements
which restrict or condition zoning district classifications as to particular properties. We are in accord with
the position adopted by the Supreme Court of New
Jersey, in Houston Petroleum CO. V. Automotive
Products Credit Association. inc., 9 N.J. 122,87 A.2d
319,322 (l952), wherein the Court stated: "Contracts
thus have no place in a zoning plan and a contract
between a municipality and a property owner should
not enter into the enactment or enforcement of zoning
regulations." In Houston, covenants and restrictions
agreed to by a landowner as a means of effecting a
zoning change were held invalid on grounds that the
purported contract thereby made, was, with regard to
the municipality, ultra vires and contrary to public
policy. In so holding, the Court relied upon its decision in v.F. Zahodiakin Engineering Corp. v. Zoning
Board orAdjustment, 8 N.J. 386, 394-395, 86 A.2d
127, 131 (] 952), setting forth the following principle,
with which we agree, governing exercise of municipal
zoning power:
FN2. In Gladwvne Colom', inc. V. Lower
Merion Township, 409 Pa, 441, 187 A.2d 549
(1963), it was alleged that a landowner gave
consideration (parkland) to a municipality in
exchange for enactment of a rezoning ordinance. The case did not involve contractually conditioned rezoning, however, since
no special land use limitations or conditions
were accepted by the property owner in order
to secure the rezoning.

Zoning is an exercise of the police power to serve
the common good and general welfare. It is elementary that the legislative function may not be
surrendered or curtailed by bargain or its exercise
controlled by the considerations which enter into the
law of contracts. The use restriction must needs
have general application. The *505 power may not
be exerted to serve private interests merely, nor may
the principle be subverted to that end.
Accordingly, we reject the view that agreements,
and concomitant representations or stipulations,
which induce changes in zoning district classifications limit the effect of those changes once enacted.
Thus, if it were proven, as alleged in the complaint,
that Developer's predecessor in title procured rezoning of the subject land in exchange for covenanted use restrictions applicable to that land, such
restrictions would be unenforceable; hence, proceedings to enforce the restrictions were properly
dismissed by the court below. Elli
FN3. Since rezoning of the subject tract is
held not to be validly conditioned upon there
being no access road to Stenton A venue,
there is no need to address PennDOT's claim
that municipalities lack authority to deny
access to state highways.

I.QJ Finally, appellants contend that the court below
abused its discretion by dismissing their complaint,
while sustaining preliminary objections, without
granting leave to amend the pleadings in an effort to
avoid dismissaL As stated in Otto V. American Mutual
insurance Co., 482 Pa, 202, 205, 393 A.2d 450. 451
(l978), "The right to amend should not be withheld
where there is some reasonable possibility that
amendment can be accomplished successfully."
Where allowance of an amendment would, however,
be a futile exercise, the complaint may properly be
dismissed without allowance for amendment. Nationwide Mutual Insurance Co. 1'. Barbera, 443 Pa,
93. "'77 A.2d 821 (1971 ). Appellants submit only that,
if granted the opportunity to amend their complaint,
they "would plead ... a sufficient interest to confer
standing ... and would assert third party beneficiary
rights ... arising out of the stipulation and agreement
between the Township and the Developer and the
conditional rezoning of the tract." Since the principle
of contractually conditioned rezoning lacks viability,
and in view of appellants' failure to allege what new
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interest would be asserted as a basis for standing, there
appears no reasonable**1389 possibility that
amendment could successfully be accomplished. *506
Accordingly, an opportunity to amend the complaint
was properly denied.

linos' situation.
Accordingly, I would hold that the appellants' right to
be heard, a right which they were wrongfully induced
to forego in 1973, should be recognized under the
facts in this case and would, therefore, reverse.

Order affirmed.
LARSEN, J., files a dissenting opinion in which
McDERMOTT, J.,joins.
LARSEN, Justice dissenting.
I dissent to the majority's conclusion that the appellants have no enforceable rights against the township
and developer. The Carlinos apparently were prepared
to oppose the application for rezoning and, if necessary, chaIIenge by appeal any approval of a new zoning classification. However, the appellants were
misled to inaction by conduct of the township and the
developer's predecessor when the property was rezoned. The potential flames of opposition were doused
quickly and efficiently by the soothing nectar of
promises, stipulations and representations publicly
and officially made by township officials and the then
owner of the premises. There is nothing before us to
suggest that the Carlinos were other than completely
assured that the threats to the public health and safety,
which they perceived, were effectively minimized by
the establishment of a 300 feet buffer zone and the
commitment that no access road to Stenton A venue
would be built. The appellants' good faith beliefs in
this regard were derived directly from the pacifYing
actions of the township and the former property
owner. The Carlinos, who were cajoled into giving up
valuable and legaIIy protected rights, should not be
left without a remedy when they discover that they
were deceived.

McDERMOTT, J.,joins in this dissenting opinion.
Pa.,1982.
Carlino v. Whitpain Investors
499 Pa. 498,453 A.2d 1385
END OF DOCUMENT

Under these circumstances, it may be said that the
rezoning application with accompanying plan and
representations were detrimentaly misleading as to the
Carlinos. In such instances, our courts have said that
negligent or wrongful official conduct which misleads
an aggrieved party to his detriment can be equated to
fraud. See: Appeal arGiroian/o, 49 Pa.Commw. 159,
410 A.2d 940 (I980); See also : Visual-Education
Devices, Inc. v. Springettsbw1 J Township, 54
Pa.Commw. 529,422 A.2d 235 (1980). Although the
facts *507 and specific issues in Girolamo and
SpringettsbwJJ are dissimilar to those in the present
case, the judicial disapproval of deceit and misleading
conduct as a viable principle is applicable to the Car-
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Supreme Court of New Mexico.
Wayne DACY and Sandra Dacy, his wife, Petitioners-Appellants,

v.
VILLAGE OF RUIDOSO, Respondent-Appellee.
No. 20143.
Nov. 19, 1992.
Landowners sued village for breach of contract after
village failed to rezone landowner's property. The
District Court of Lincoln County, Sandra A. Grisham,
J., found for village. Landowners appealed. The Supreme Court, Montgomery, J., held that: (1) contract
zoning between landowners and village was unenforceable, and (2) landowners were not entitled to
restitution.
AffIrmed.
West Headnotes

ill Zoning and Planning 4]4 €=>160
414 Zoning and Planning
4 I4III Modification or Amendment
414III(A) In General
414k160 k. Contracts for Amendments;
Conditions. Most Cited Cases
"Contract zoning," properly used, describes agreement between municipality and ariother party in which
municipality's consideration consists of either promise
to zone property in requested manner or actual act of
zoning property in that manner.

ill Zoning and Planning 4]4 €=>160
414 Zoning and Planning
414III Modification or Amendment
414III(A) In General
414k 160 k. Contracts for Amendments;
Conditions. Most Cited Cases
Contract zoning is illegal whenever it arises from
promise by municipality to zone property in certain
manner, such as in bilateral contract to zone or in

unilateral contract in which municipality promises to
rezone in return for some action or forbearance by
other party; in making such promise, municipality
preempts power of zoning authority to zone property
according to prescribed legislative procedures.

ill Zoning and Planning 414 €=>160
414 Zoning and Planning
414III Modification or Amendment
414III(A) In General
414k 160 k. Contracts for Amendments;
Conditions. Most Cited Cases
Contract zoning in form of unilateral contract in which
party makes promise in return for municipality's act of
rezoning is legal, as municipality makes no promise
and there is no enforceable contract until municipality
acts to rezone property; because municipality does not
commit itself to any specified action before zoning
hearing, it does not circumvent statutory procedures or
compromise rights of affected persons.

W. Zoning and Planning 414 €=>160
414 Zoning and Planning
414 III Modification or Amendment
414III(A) In General
414k 160 k. Contracts for Amendments;
Conditions. Most Cited Cases
ViIIage's agreement to rezone landowners' property in
return for landowners' conveyance of property needed
for right-of-way, was unenforceable unilateral contract zoning as village's agreement was an attempt to
commit itself to specific zoning action without following required statutory procedures. NMSA 1978, §
3-21-6, subd. B.

~ Contracts 95 €=>136
95 Contracts
951 Requisites and Validity
951(F) Legality of Object and of Consideration
95k I 35 Effect of Illegality
95k136 k. In General. Most Cited Cases
Damages are unavailable as relief to party to illegal
contract.
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ill Injunction 212 ~57
212 Injunction
21211 Subjects of Protection and Relief
212m C) Contracts
212k57 k. Contracts Enforceable in General.
Most Cited Cases

Specific Performance 358 ~55
358 Specific Perfonnance
358I1 Contracts Enforceable
358k55 k. Illegality. Most Cited Cases
Neither specific perfonnance nor injunction will be
granted to party to illegal contract.

ill Municipal Corporations 268 ~249
268 Municipal Corporations
268VII Contracts in General
268k249 k. Implied Contracts. Most Cited
Cases
Landowners who entered into unenforceable contract
for zoning with village were not entitled to restitution;
landowners would not suffer disproportionate forfeiture absent restitutionary relief, as it was questionable
whether village had made promise to rezone; landowners failed to protect themselves against risk of
decline in value of property and reasonableness of
landowners' reliance on alleged promise to rezone was
questionable.
**794 *700 Sam A. Westergren, Santa Fe, for petitioners-appell ants.
David A. Thomsen, Ruidoso, for respondent-appellee.
OPINION

MONTGOMERY; Justice.

In this case we deal with an instance of so-called
"contract zoning." The trial court found that the Village of Ruidoso ("the Village") had contracted with
the appellants, Wayne and Sandra Dacy, to rezone a
tract ofland conveyed to them in exchange for another
tract and held that the contract was void for illegality.
In the Dacys' suit against the Village for damages for
breach of contract, the court after a bench trial entered
judgment for the Village. The Dacys appeal and we
affinn, discussing the enforceability of a contract to
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zone property and the consequences of a ruling that
the contract is unenforceable.
I. FACTS AND ISSUES

In 1983, the Village desired to acquire property owned
by the Dacys for use as part of a highway right of way.
Because the Village had neither the time nor the
money to condemn the Dacys' property, it proposed a
trade under which the Village would convey certain
property, described as "Tract A-A," to the Dacys in
exchange for the property it needed for the right of
way. The Dacys agreed to this exchange, and in October 1983 the parties drafted a written agreement for
the trade of these **795 *70] lands. The parties executed the agreement in January 1984 by exchanging
quitclaim deeds to their respective parcels.
The Village conveyed Tract A-A to the Dacys subject
to the restrictive covenants contained in a document
entitled "Restrictive Covenants of GaviIan Subdivision," which was incorporated by reference into both
the agreement and the Village's deed.Eli! Both the
agreement and the deed, however, specifically excepted paragraphs A(2) and A( 11) of the Gavilan
subdivision restrictive covenants. These omitted paragraphs, had they been included, would have prohibited subdivision and multi-family use of Tract A-A
and restricted removal of trees and earth.
FNI. Tract A-A was located adjacent to the
Gavilan subdivision but was not a part of that
subdivision.
After the parties exchanged their deeds, the Dacys
applied to the Village for rezoning of Tract A-A. They
requested a change in zoning from R-l (residential
single-family housing) to R-2 (multi-family housing)
so that they could build condominiums on the property. After review of the application, the Planning and
Zoning Commission, an advisory body to the Village
Council, recommended rezoning Tract A-A as R-2.
The Village Council then considered the matter in
October 1984 and, declining to follow the Commission's recommendation, denied the Dacys' rezoning
request.
In November 1984, the Dacys filed suit against the
Village, seeking reversal of the Council's denial of
their request and damages for breach of contract and
misrepresentation. The Dacys based their breach of
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contract claim on an alleged promise by the Village in
the 1983 agreement to rezone Tract A-A as R-2.
The court held a hearing in February 1986 and determined that, for reasons not material here, Tract A-A
had no zoning classification. Accordingly, upon
agreement of the parties, the court remanded the
matter to the Planning and Zoning Commission to
properly zone Tract A-A. The court deferred resolution of the breach of contract and misrepresentation
claims pending the Village's reconsideration of the
zoning issue.
In April 1986, the Village zoned Tract A-A as R-2. By
that time, however, the market in Ruidoso for R-2
property had collapsed. Thus, when the Dacys sold
Tract A-A in June 1986, they received only $150,000
for the property, compared with the $405,173 that the
court found would have been its fair market value in
1984 had it been zoned R-2 at that time.
The Dacys therefore pursued their breach of contract
claim against the Village. fill The court held a hearing
on the issue in April 1989 and afterwards entered
findings of fact and conclusions of law. It determined
that "[a] fair reading of [the 1983 agreement and the
deed from the Village to the Dacys] would support a
conclusion that was intended to allow the [Dacys] to
build condominiums." It also found that the 1983
agreement "implied the duty ofthe Village to zone the
property R-2." The court apparently reasoned that, by
omitting paragraphs A(2) and A(I 1) of the restrictive
covenants from the agreement and deed and thereby
allowing subdivision of the property, the Village impliedly agreed to zone Tract A-A as R-2 so as to
permit multi-family housing. FNJ
FN2. The Dacys apparently dropped their
misrepresentation claim, because the breach
of contract claim was the only issue before
the court at the April 1989 hearing.
FN3. The court's reasoning is not apparent
from its findings of fact or conclusions of
law. However, in its letter decision to the
parties, the court stated:
1 understand [the Village's] argument that
all the deed purported to do was to allow
Dacy to subdivide the parcel, and did not
speak to the issue of multi-family use, but I

am assuming for the moment that the Village did, by implication, contract to zone
the Tract A-A, R-2, and the court would
find that the omission of the zoning provision from the contract was necessarily
implied.
Additionally, at oral argument before this
Court, counsel for the Dacys stated that the
only evidence supporting an implied
promise to zone Tract A-A as R-2 was the
deletion of paragraphs A(2) and A(lI)
from the agreement and deed.

In its findings, the court stated that the Dacys had
incurred damages of $255,173, **796 *702
representing the difference in market value of Tract
A-A as R-2 property in 1984, when the Dacys applied
for and were denied rezoning, and June 1986, when
the Dacys sold the property as R-2 for $150,000.
However, the court concluded that there was no legal
basis upon which the Dacys could recover those
damages, because the implied contract to zone between the Dacys and the Village was unenforceable. It
stated that "[a] contract to zone property between a
zoning authority and an individual is illegal and an
ultra vires bargaining away of the police power of the
municipality" and that "[i]llegal contracts are void ab
initio and the court must leave the parties as it finds
them." Accordingly, the court awarded the Dacys no
damages.
On appeal, the Dacys assert that the trial court erred in
holding that the contract was illegal and unenforceable; they also assert that the Village should be estopped to claim that the contract was illegal. They
urge us to reverse the trial court's holding of illegality
and award them damages in the amount the court
determined.
II. LEGALITY OF CONTRACT ZONING
This case presents this Court with our first opportunity
to discuss in some detail the legality of "contract
zoning." While a few of our previous opinions relate
to contract zoning, none provides clear guidance on
the subject. See Westgate Families v. County Clerk.
100 N.M. 146, 148,667 P.2d 453, 455 (]983) (because the New Mexico Zoning Enabling Act expressly
provides for zoning by representative bodies, it denies
an exercise of zoning power by referendum); Mechem
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v. City o(Santa Fe, 96 N.M. 668. 672. 634 P.2d 690,
694 (] 981) (dictum) (endorsing validity of contract
zoning under certain circumstances); Spra)' v. City of
Albuquerque, 94 N.M. 199,201. 608 P.2d 511, 513
(] 980) (contracts attempting to curtail or prohibit a
municipality's legislative or administrative authority
are uniformly invalid).
A. Definition a/Contract Zoning
At the outset, it is important to explain what is meant
by "contract zoning." Contract zoning has been variously defined by courts and commentators and has
sometimes been used interchangeably with the term
"conditional zoning." See, e.g., 2 Robert M. Anderson,
American Law o/Zoning 3d § 9.21 (I986); I Norman
Williams, Jr. & John M. Taylor, American Planning
Law §§ 29.01-.04 (rev. edt 1988). Contract and conditional zoning are distinct, however, and an appreciation of the distinction is important to understanding
our holding today.

ill

"Contract zoning," properly used, describes an
agreement between a municipality and another party
in which the municipality's consideration consists of
either a promise to zone property in a requested
manner or the actual act of zoning the property in that
manner. Cj Nolan M. Kennedy, Jr., Note, Contract
and Conditional Zoning: A Tool/or Zoning Flexibility, 23 Hastings L.J. 825, 831 (1972) (defming contract zoning in slightly different terms). A contract to
zone may be in the form of either a unilateral contract
or a bilateral contract. See id. at 837-38. A bilateral
contract involves reciprocal promises in which the
municipality promises to zone property in a certain
manner in return for some promise from the other
party to the contract. See id. at 838. A unilateral contract, on the other hand, consists of a promise by only
one of the contracting parties; the other party's consideration is action or forbearance rather than a
promise. I Arthur L. Corbin, Corbin on Contracts §
21 (1963). Thus, in the context of contract zoning, a
unilateral contract describes two possible situations:
Either a municipality promises to rezone in return for
some action or forbearance by the other contracting
party, or the other contracting party makes a promise
in return for the municipality's act of rezoning. Cj
Kennedy, supra, at 837 (describing unilateral contract
zoning only in terms of a promise by the other contracting party in return for the municipality's action of
rezoning; not describing the converse situation).
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In comparison, conditional zoning is not contract
zoning at all, because it does not **797 *703 involve a
promise by either party. Rather, conditional zoning
describes the situation in which a municipality rezones
on condition that a landowner perform a certain act
prior to, simultaneously with, or after the rezoning. Jd.
at 831. The absence of an enforceable promise by
either party distinguishes conditional zoning from
contract zoning. See id. In the present case, we address
only the validity of contract zoning; we do not consider the propriety of conditional zoning.

B. Illegal Contract Zoning
Numerous courts have criticized contract zoning,
declaring it invalid per set See Judith W. Wegner,
MOVing Toward the Bargaining Table: Contract
Zoning, Development Agreements, and the Theoretical Foundations of Government Land Use Deals, 65
N.C.L.Rev. 976, 982-83 (1987). While these courts
have advanced several grounds for disapproving contract zoning, the most common rationale is that contract zoning is inherently flawed as a "problematic
blend of contract and police powers." Jd. at 982. Their
opinions typically condemn contract zoning as an
illegal bargaining away or abrogation of the police
power. See, e.g., Hartman V. Buckson. 467 A.2d 694,
699-700 Wel.Ch. I 983); Hartnett V. Austin. 93 So.2d
86.89 CFla.1956) (en banc). As one commonly cited
case states, "Zoning is an exercise of the police power
to serve the common good and general welfare. It is
elementary that the legislative function may not be
surrendered or curtailed by bargain or its exercise
controlled by the considerations which enter into the
law of contracts." V.F. Zahodiakin Eng'g Corp. v.
Zoning Bd. o(Adjustment, 8 N.J. 386, 86 A.2d 127,
131 (1952).

ill We agree that in most situations contract zoning is
illegal. However, we do not subscribe to a per se rule
against all forms of contract zoning, nor does our
rationale rest on the "bargaining away" or abrogation
of the police power. Rather, we believe that contract
zoning is illegal whenever it arises from a promise by
a municipality to zone property in a certain manner,
i.e., when a municipality is either a party to a bilateral
contract to zone or when a municipality is a party to a
unilateral contract in which the municipality promises
to rezone in return for some action or forbearance by
the other contracting party.
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A contract in which a municipality promises to zone
property in a specified manner is illegal because, in
making such a promise, a municipality preempts the
power of the zoning authority to zone the property
according to prescribed legislative procedures. Our
statutes require notice and a public hearing prior to
passage, amendment, supplement, or repeal of any
zoning regulation. NMSA 1978, § 3-21-6(B)
(Repl.Pamp. J985). The statutes also grant to citizens
and parties in interest the opportunity to be heard at
the hearing. Jd. By making a promise to zone before a
zoning hearing occurs, a municipality denigrates the
statutory process because it purports to commit itself
to certain action before listening to the public's comments on that action. Enforcement of such a promise
allows a municipality to circumvent established statutory requirements to the possible detriment of af'fected landowners and the community as a whole. See
Countv ofAda v. Walter, 96 Idaho 630,533 P,2d 1199.
1201 (1975) (oral agreement to allow mobile homes
on property was invalid because it did not comply with
county zoning ordinance); Midtown Properties, Inc. v.
Township o(Madison. 68 NJ.Super. 197, IT' A.2d
40. 45-46 CCt.Law Div, 1961) (contract to zone illegal
because it circumvented mandatory zoning procedures), ajJ'd, 78 N.J.Super. 471, 189 A.2d 226
(Ct.App.Div.1963) (per curiam).
C. Legal Contract Zoning

ill

The foregoing analysis implies that one form of
contract zoning is legal: a unilateral contract in which
a party makes a promise in return for a municipality's
act of rezoning. In this situation, the municipality
makes no promise and there is no enforceable contract
until the municipality acts to rezone the property. See
1 Corbin, supra, § 21, at 54. Because the municipality
does not commit itself to any specified action before
the zoning hearing, it does **798 *704 not circumvent
statutory procedures or compromise the rights of affected persons. Cj Kennedy, supra, at 837 (in a unilateral contract to zone, municipality makes no
binding promise and there is no abrogation of the
police power). Some courts have nonetheless condemned this form of contract zoning on the ground
that the contracting party's promise provides improper
motivation for the municipality's rezoning action. See,
e.g., Cit]' of Knoxville v. Ambrister, 196 Tenn. 1,263
S.W.2d 528, 530 (1953); see also Wegner, supra, at
979 n. 122 ("The distinction between bilateral and
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unilateral agreements seems problematic on policy
grounds, however, because even unilateral agreements
can serve as an incentive to government action."). We
do not find this reasoning persuasive. Private interests
are inherent in any zoning matter; therefore, it is disingenuous to condemn a method of zoning because it
benefits private interests in some way. Moreover, any
potential misconduct that might occur through unilateral contract zoning may be corrected through judicial review if the action of the zoning authority is
improper. See Singleterry; v. City of A lbuquerque, 96
N.M. 468, 472. 632 P.2d 345, 349 (1981) (reviewing
court upholds decision of zoning authority if not
fraudulent, arbitrary, or capricious); see also Kennedy, supra, at 834.
III. CONSEQUENCES OF ILLEGAL CONTRACT
ZONING

ill

If we assume the correctness of the trial court's
finding of fact that the Village agreed in the 1983
Agreement to rezone the Dacys' property, this case
involves a form of unilateral contract zoning: The
Village promised to rezone Tract A-A in return for the
Dacys' conveyance of property that the Village needed
for the highway right of way. Under the principles set
out above, this contract is unenforceable because the
Village attempted to commit itself to specific zoning
action without following the required statutory procedures.
The trial court concluded that the contract between the
Village and the Dacys was illegal and that "[i]llegal
contracts are void ab initio and the court must leave
the parties as it finds them." It therefore concluded
that it could award no damages to the Dacys. In its
letter decision to the parties, the court stated that "any
remedy, whether equitable or legal, is foreclosed as to
an illegal contract." While we affirm the trial court's
denial of relief to the Dacys, we explain our reasoning
in some detail so as to clarity the legal rules regarding
the availability of relief to a party to an illegal contract.
liJI.Q] The trial court was correct in stating that dam-

ages are unavailable as relief to a party to an illegal
contract. See Restatement (Second) of Contracts §
346( I) (1979) [hereinafter Restatement] ("The injured
party has a right to damages for any breach by a party
against whom the contract is eriforceable .... ") (emphasis added). Additionally, neither specific perfor-
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mance nor an injunction will be granted to a party to
an illegal contract. See id § 365 (specific performance
and injunction are unavailable if act that would be
compelled is contrary to public policy). Although the
foregoing remedies are unavailable, it is not accurate
to say that "any remedy ... is foreclosed as to an illegal
contract." As Corbin states, "A party who has rendered part or all of the bargained-for-exchange, or has
otherwise materially changed his position in reliance
on the return promise in an 'illegal' bargain, has often
seemed to deserve and has often been given a restitutionary remedy." 6A Corbin, supra, § 1534, at 818.

ill

Restitution, in the context of contract law, is a
remedy that restores to a contracting party any benefit
that he or she has conferred on the other party through
part performance or reliance. Restatement, supra, §§
344(c), 370. Restitution may be in the form of the
specific restoration of land or chattels, the repayment
of money, or the payment of the reasonable value in
money of services rendered. 6A Corbin, supra, §
1535, at 821. In the present case, restitution to the
Dacys, if granted, would probably take the form of a
payment to them of the value of the land they conveyed to the Village, less **799 *705 the proceeds of
Tract A-A when they sold it in 1986. FN4 (The court
could not order the Village to return the land to the
Dacys since it presumably has already been used by
the Village for the highway right of way.)
FN4. The Dacys did not seek restitution in
their complaint against the Village asserting
breach of contract. Even had they requested
such relief as an alternative to their claim for
damages, and even if (contrary to the reasoning in the text infra) a court were to find a
disproportionate forfeiture absent restitutionary relief, they still would have faced significant problems in securing this type of relief. See NMSA 1978. § 37-1-23(A)
(RepI.Pamp.1990) (granting governmental
entities immunity from actions based on
contract, except actions based on valid written contract) (emphasis added); Hvdro
Conduit Corp. v. Kemble, 110 N.M. 173.793
P.2d 855 (1990) (subcontractor's claim
against state for restitution, on account of
materials furnished to general contractor for
construction of public-works projects, was
"based on contract" and hence barred by §
37-1-23).
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The circumstances in which restitution will be
awarded to a party to an illegal contract cannot be
easily defined or categorized. ld § 1534, at 818-19.
The Restatement says that restitution is generally
unavailable to a party who has rendered performance
in return for a promise that is unenforceable "unless
denial of restitution would cause disproportionate
forfeiture." Restatement, supra, § 197. Whether the
forfeiture is "disproportionate" depends on the extent
of the denial of compensation compared to the gravity
of the public interest involved and the extent to which
the contract contravenes public policy.ld comment b.
Additionally, Corbin identifies the following factors
(which we assume to be a nonexclusive list) as influencing whether a court will grant restitution: The
degree of criminality involved in the illegal contract,
the comparative innocence or guilt of the parties, the
extent of public harm involved, the moral quality of
the parties' conduct and the severity of the penalty or
forfeiture that will result from denial of relief. 6A
Corbin, supra, § 1534, at 818.
We do not believe that denying restitution in this case
will cause a disproportionate forfeiture. Several factors support this conclusion. First, we have serious
doubts that the Village even made a promise to rezone.
As stated above, the only evidence to support such a
promise was the omission of paragraphs A(2) and
A(1I) of the restrictive covenants from the agreement
and the deed. The omission of these paragraphs allowed subdivision and possible multi-family use of
Tract A-A and unlimited removal of trees and earth on
the land. We see nothing in the deletion of these covenants that gave rise to an implied promise by the
Village to rezone the property. In deleting these covenants from the agreement and deed, the Village
authorized the present resubdivision of Tract A-A and
possible future use of the property for multi-family
housing, but we cannot see that it promised to rezone
the property. FN5
FN5. The district court seems to have shared
our doubts about the existence of a promise
to rezone. Although the court stated in its
findings that "a fair reading" of the parties'
agreement "would support a conclusion that
[it] was intended to allow the [Dacys] to
build condominiums" and that the agreement
"implied the duty of the Village to zone the
property R-2," the court said in its letter to
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the parties that it was "assuming for the
moment" that the Village had by implication
contracted to zone Tract A-A as R-2.
A second factor influencing our decision is our belief
that the Dacys bear some responsibility for their loss
because they failed to protect themselves against the
risk of a decline in the market for R-2 property. By
entering into the agreement with the Village without
demanding a time deadline for the rezoning, the Dacys
assumed the risk that the Village would not promptly
rezone and that the market in Ruidoso for R-2 property
would drop. The Dacys could have expressly provided
in the agreement that their transfer of land to the Village would not be effective unless and until the Village rezoned Tract A-A or unless the Village rezoned
Tract A-A by a specified date. In that way, had the
Village failed to comply with those terms, the Dacys
would not have suffered any harm. By failing so to
protect themselves, the Dacys undertook the risk that
the market for R-2 property would collapse and that
they would lose money on the deal.
**800 *706 A final factor causing us to believe that
the Dacys have not suffered a disproportionate forfeiture lies in the at least arguable unreasonableness of
their reliance on the Village's purported promise to
rezone Tract A-A. As mentioned previously, the
Dacys have argued on appeal that the Village should
be estopped to assert the invalidity of the claimed
agreement to rezone. The estoppel asserted is "equitable estoppel," based on cases such as Albuquerque
Nat" Bank v. Albuquerque Ranch Estates, lnc., 99
N.M. 95, 101. 654 P.2d 548, 554 (1982). It is clear,
however, that this form of estoppel, like other
forms,FN6 requires the party asserting it to have reasonably relied on the other party's promise or representation. See, e.g., id. The reasonableness of the
Dacys' reliance on the Village's "implied" promise to
rezone-in a contract covering in considerable detail
other aspects of the parties' transaction-is questionable
to say the least.
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in justifiable reliance on promise as made).
We do not hold that the Dacys' reliance on the Village's putative promise to rezone was unreasonable as
a matter of law; nor do we hold, as a matter oflaw, that
the Village did not in fact make such a promise; nor do
we hold-again, as a matter of law-that the Dacys assumed the risk that the real estate market in Ruidoso
would collapse during 1985. We hold only that, as a
matter oflaw, the Village's promise to rezone, ifmade,
was unenforceable and that in the circumstances of
this case denying restitution to the Dacys does not
result in a disproportionate forfeiture.
The trial court's judgment is therefore affirmed.
IT IS SO ORDERED.
RANSOM, C.J., and BACA, J., concur.
N.M.,1992.
Dacy v. Village of Ruidoso
114 N.M. 699, 845 P.2d 793
END OF DOCUMENT

FN6. For example, promissory estoppel. See
Restatement, supra, § 90 (promissory estoppel may be available if promisor should
reasonably have expected promise to induce
action or forbearance by promisee); Eavenson v. Lewis Means, inc.. 105 N.M. 161, 162.
730 P.2d 464. 465 (] 986) (promissory estoppel requires that promisee act reasonably
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I.

INTRODUCTION

This case arises out of an application for a zone change related to real property
located in Kootenai County, Idaho. Coeur d' Alene Paving, Inc. (hereinafter referred to as
"CDA Paving") filed an application with the Kootenai County Building and Planning
Depanment to change the zoning classifications on four separate, but geographically
close, parcels of real property located near Rathdrum, Idaho. After a full hearing on the
matter, the Kootenw County Board of County Commissioners (hereinafter referred to as
the "BOCC") voted 2-to-l to grant the requested zone changes.

The Plaintiffs

subsequently filed the present action.

n.

STANDARD OF REVIEW

The Plaintiffs initially filed this case seeking 1) a judicial review of the BOCC's
decision, 2) a declaratory judgment that the BOCC's decision is void, and 3) monetary
damages.
The damages portion of this suit was dismissed by this Court's Memorandum
Decision filed December 22, 2008.
The Plaintiffs and the County then stipulated to dismiss the judicial review
portion of the case.
As such, the only remaining cause of action is for a declaratory judgment that the
rezoning ordinance is void. The Idaho Supreme Court has set forth the following
standard of review in these types of cases:
This Court has continually upheld the validity of actions of
zoning boards whenever they are free from capriciousness,
arbitrariness or discrimination. There is a strong
presumption in favor of the validity of actions of zoning
boards and such presumption can only be overcome by a
showing that the ordinance as applied is confiscatory,
COEUR D'ALENE PAVING'S BRIEF IN OPPOSITION TO DECLARATORY
JUDGMENT-2
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arbitrary, unreasonable and capricious. See: Idaho Falls v.
Grimmett, 63 Idaho 90, 117 P.2d 461 (1941); Rowe v.
Pocatello, 70 Idaho 343, 218 P.2d 695 (1950); State v.
Clark, 88 Idaho 365, 399 P.2d 955 (1965); Cole-Collister
Fire Protection District v. Boise, 93 Idaho 558, 468 P.2d
290 (1970).
Ready-to-Pour. Inc. y. McCoy, 95 Idaho 510,514,511 P.2d 792 (1973).
The burden is on the party who attacks such an act to show the illegality thereof
by clear and convincing evidence. Cole-Collister Fire Protection District, 93 Idaho at

563. "[I]fthe validity of the ordinance as applied to the property in question can be said
to be fairly debatable (evidence in equipoise) its validity must be upheld." Cole-Collister
Fire Protectiop District. 93 Idaho at 564.
III. STATEMENT OF FACTS AND COURSE OF PROCEEDINGS BELOW

COA Paving leases property along Highway 53 near Rathdrwn, Idaho. (AR.,
Vol. 1, p. 2).
For ease of reference, a copy of the site map is attached hereto as Attachment A.
(The map is located in the agency record at AR. Voll, p. 162).
CDA Paving cUlTently leases thirty (30) acres of land which directly fronts
Highway 53. (A. Tr., Vol. 1, p. 85, Is. 3-6). These thirty (30) acres have been zoned
mining for over two decades and are currently used for an active rock crushing and open

pit mining operation. (AR., Vol. 1, p. 5; A. Tr., Vol. 1, p. 85, Is. 3-6). (These 30 acres are

hereinafter referred to as the "Open Pit Property" and are identified as # 1 on Attachment
"A'').

Interstate Concrete has an abandoned open mine pit on the property directly to the
west. (A. Tr., p. 52, Is. 15-24). (Interstate Concrete's ab'andoned open mine pit is
COEUR D' ALENE PAVING'S BRIEF IN OPPOSITION TO DECLARATORY
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identified as #2 on Attachment ·'A"). Interstate Concrete will eventually reclaim the open
pit and sell the property with the provision that the new owner must change the zoning to
a non-mining classification. (A. Tr., p. 53, Is. 15-17).
CDA Paving also has an interest in Lots 1 and 2, Block 2 of the Stepping Stones
Subdivision which are located immediately to the south C!f the Open Pit Property. (A.
Tr., p. 85, Is. 10-16). These two ten (10) acre parcels are undeveloped and were zoned
Agricultural at the time of the present application (hereinafter referred to as "Agricultural
Parcels"). (Id). (The Agricultural Parcels are identified as #3 on Attachment "A").
CDA Paving also has an interest in Lots 3 and 4, Block 3 of the Stepping Stones
Subdivision which are directly to the south of Interstate Concrete's abandoned open
mine. These two parcels were zoned Mining at the time of the application, but are also
undeveloped (hereinafter referred to as "Mining Parcels''). (A. Tr., p. 19, Is. 8·12). (The
Mining Parcels are identified as #4 on Attachment "A").
CDA Paving submitted the present application to the county to rezone the
Agricultural Parcels to Mining and the Mining Parcels to Agricultural. (AR., Vol. 1, pp.
2-6).

The purpose of the rezone change would be to reduce the overall footprint of
CDA Paving's mining operation because it would all be contained within 50 contiguous
acres. (AR., Vol. 1, pp. 5 & 213). In addition, the rezone would reduce the amount of
traffic and hauling on the roadways in the area. (AR., Vol. 1, p. 5). Trucks currently
access the Open Pit Property directly off Highway 53. (A. Tr., p. 87, Is. 17-19). IfCDA
Paving commenced mining on the Mining Parcels, trucks would have to travel around
Atlas Road and Highway 53 to access the scales on the Open Pit Property. (AR., Vol. 1,
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p. S). The rezone would allow CDA Paving to continue mining its property to the south
while limiting access solely to the Highway 53 entrance point. (AR., Vol. 1, p. S).
Course of Proceedings Below
On January 16,2008, eDA Paving applied for a zone change (Application No.

ZON08-001) to change the Agricultural Parcels to Mining and the Mining Parcels to
Agricultural. (AR., Vol. 1, pp. 2-6).
On March 6, 2008, a bearing was held before a Kootenai County Hearing

Examiner. The Hearing Examiner recommended that the application be denied. (AR.,
Vol. 2, pp. 412-421).

On May 8, 2008, a lengthy bearing was held before the BOee regarding the zone
change application. (A. Tr., Vol. 1, pp. 12-81). The BOCC voted 2-to-l to schedule
another bearing because it wanted to make material changes to the recommendation of
the Hearing Examiner. (A. Tr., Vol. 1., p. 80).
On June 26, 2008, the BOCC held a second hearing on the zone change

application. (A. Tr., Vol. 1., pp. 82-147).
On July 10, 2008, the BOCC deliberated and voted 2-to-l to approve the zone

change application. (Partial Tr. R., Vol. 1, pp. 1-9).
On August 7, 2008, the BOCC signed the Order of Decision and Ordinance No.
417 rezoning the properties. (AR., Vol 1., pp. 199-215).

On Sept. 4, 2008, Plaintiffs filed the present action seeking a judicial review of
the BOCC's decision to approve the zone change application, a declaratory judgment that
the aoec's decision is void, and monetary damages resulting from the decision. (AR.
Vol. 2, pp. 349-354).
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ARGUMENT

The Plaintiffs Lack Standing to Maintain a Declaratory Action.

In its brief, the County has set forth a clear and concise argument as to why the
Plaintiffs lack standing to bring the present declaratory judgment, relying upon Student
Loan ,Fund of Idaho. Inc. v, Payette County, 125 Idaho 824, 875 P.2d 236 (1990). In the
interest of brevity, CDA Paving hereby incolporates the County's argument as though

fully set forth herein.
B.

The BOeC's Decision was Not Arbitrary or Capricious.

Zone changes are governed by Idaho Code § 67-6511. The relevant provisions of
this section provide as follows:
Each governing board shall, by ordinance adopted,
amended, or repealed in accordance with the notice and
hearing procedures provided under section 67-6509, Idaho
Code, establish within its jurisdiction one (1) or more zones
or zoning districts where appropriate. The zoning districts
shall be in accordance with the policies set forth in the
adopted comprehensive plan.

(a) Requests for an amendment to the zoning ordnance
shall be submitted to the zoning or planning and zoning
commission which shall evaluate the request to determine
the extent and nature of the amendment requested.
Earticular consideration shall be given to the effects of am;
proposed zone change upon the delivery of services by any
political subdivision providing public services, including
the school districts, within the planning jurisdictiol1....
(b) After considering the comprehensi"Ve plan and other

evidence gathered through the public hearing process. the
zoning or planning and zoning commission may
recommend and the governing board may adopt or reject an
ordinance amendment pursuant to the notice and hearing
procedures provided in section 67-6509, Idaho code.
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I.C. § 67·6511 (Emphasis Added).
Kootenai County has codified this ruJe as follows:
9-21-5: AMENDMENTS TO BE IN ACCORDANCE
WITH COMPREHENSIVE PLAN:

Before recommending an amendment to this title, it must
be shown that such amendment is reasonably necessary, is
in the best interest of the public, and is in accordance with
the comprehensive plan adopted by the board of county
commissioners. The hearing body shall consider the
amendment at the first available regularly scheduled public
hearing.
Kootenai County Code § 9·21-5.
The Idaho Supreme Court has expanded on the principle of zone changes being
"in accordance with" the comprehensive plan as follows:

A county board of commissioners must establish one or
more zones or zoning districts within the county.... The
zoning districts shall be "in accordance with" the policies
of the County's comprehensive plan. . . . Rezoning property
requires an amendment to the zoning ordinance. After
considering the comprehensive plan, the planning and
zoning commission may recommend, and the board of
commissioners may accept or deny, an amendment to the
zoning ordinance... _ A comprehensive plan is not a legally
controlling zoning law, it serves as a guide to local
government agencies charged with making zoning
decisions .... The "in accordance with" language of I.e. §
67-6511 does not require zoning decisions to strictly
confonn to the land use deSignations of the comprehensive
plan.... However, a board of commissioners cannot ignore
their comprehensive plan when adopting or amending
zoning ordinances. . .. Whether approval of a zone change
is "in accordance with" the comprehensive plan is a
Question of fact. which can only be overturned when the
factual findings sUJmorting the zone change ate clearly
erroneous .... The governing body charged with makjng
zoning decisions "in accordance with" the comprehensive
plan must "make a factual inquiry into whetber reQuested
COEUR D' ALENE PAVING'S BRIEF IN OPPOSITION TO DECLARATORY
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zoning ordinance or amendment reflects the goals of. and
takes into account those factors in. the comwehensive plan
in light of the present factual circumstances sUITOunding the
reguest. "
Evans y. Teton County, 139 Idaho 71, 76, 73 P.3d 84 (2003) (Citations Omitted)
(Emphasis added).
Pursuant to lC. § 67-6511(a), the record reflects that the BOCC received letters
from Lakes Highway District, Idaho Transportation Department, Northern Lakes Fire
District, Idaho DEQ, and Kootenai County Noxious Weeds. (AR, Vol. I, pp. 249-250;
AR, Vol. 2. pp. 251-253). Each of these entities expressed their independent approvals of
the zone changes so long as certain conditions were met.
It appears the BOCC paid particular attention to the letter from the Lakes

Highway District. Therein, the district's representative stated as follows:
If the zone change is not granted, ingress and egress for the
current lot (Jots 3 & 4 of Stepping Stones Subdivision)
zoned for mining, would be via a private easement. The
amount of truck traffic generated by the mining operation
would greatly impact Atlas Road as it is not built to
commercial standards and would not withstand the
additional traffic. Therefore, Lakes Highway District is in
favor of the zone change as this would allow the current
access for the business to remain on Hwy 53.
(AR., Vol. 2, p. 253).
In addition, BOCC made specific factual findings that the requested zone changes
were reasonably necessary and in the best interest of the public. See Kootenai County
Code § 9-21-5. The BOCC states that "(tJhe request for zone change on both sites
appears to allow for a natural progression of current area uses and activities including
both mining activities and agricultural activities. respective]y." (AR., Vol. I, p. 213).
The BOCC found that granting the zone change would create less traffic issues for the
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general public because large trucks would not have to travel around Atlas Road to the
scales on the Open Pit Property. (partial Tr. R., Vol. 1, p. 5, Is. l 6). Moreover, the
w

BOCC found that the zone change was reasonably necessary because the overall footprint
of the mining operations would be reduced.

(AR.• Vol. 1, p. 213).

The BOCC

concluded:
The Applicant has shown that denying this request will
have a negative and adverse impact on the property owners
because mining activities will be required to commence in
the future in an area that is geographically removed from
the current mining activities. Traffic in the area will
increase, the visual effects of mining activity will generate
a high degree of animosity with the existing residents and
the current mining activities will be required to spread out
in a larger area.
(AR., Vol. 1, p. 21S).
In addition, the BOCC did an extended analysis of whether the proposed zone

changes are "in accordance withH the existing comprehensive plan. (AR, Vol. 1, pp.
208-212). In fact, the BOCC separately analyzed each zone cbange to gauge whether

the amendment would be "in accordance with" the comprehensive plan. In other words,
the BOCC analyzed the Mining-to-Agricultural zone change request to detennine if it
was "in accordance with" the comprehensive plan. The BOCC then separately analyzed
the Agricultural-to-Mining zone change request to detennine if it was "in accordance
with" the comprehensive plan. (AR., Vol. 1, pp. 208-212).

The BOCC's decision to grant CDA Paving's application for a zone change met
all of the reqUirements of I.C. § 67-6511 and Kootenai County Code § 9-21-5. The

BOCC found that the zone changes were reasonably necessary, in the best interest of the
public and "in accordance with" the Kootenai County Comprehensive P1an. As such, the
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BOCC's decision was not arbitrary or capricious and the Court should deny Plaintiffs'
request for a declaratory judgment that Zoning Ordinance 417 is void.

C.

There Was No "Contract Zoning" in this Case.
Plaintiffs argue that CDA Paving and the BOCC participated in an illegal scheme

of contract zoning. To support this argument, the Plaintiffs cite Dacy v. Village of
Ruidoso, 114 N.M. 699, 845 P.2d 793 (1992) and County pf Ada BOard of Com'rs v.
Walter, 96 Idaho 630) 533 P.2d 1199 (1975). However, both cases are distinguishable
and unrelated to the facts of the present case.
In Dacy. the Village of Ruidoso exchanged parcels of property with the Dacys in
order to avoid condemnation proceedings. The parties had an express written agreement
transferring the properties. One of the provisions of this agreement specifically excepted
the parcel the Dacys were acquiring from pre-existing restrictive covenants against
subdividing and multi-family use.
The Village of Ruidoso subsequently denied the Dacy's application to rezone

their new property to multi-family and the Dacys sued claiming they had an implied
agreement to rezone the property. The New Mexico Supreme Court ultimately denied the
Dacys claim holding that a zoning authority cannot unlawfully contract around the
requirements of holding public bearings.
In Ada, the Walters had an oral agreement with a staff planner to place three

mobile homes on a parcel of property zoned rural. This particular zoning classification
did not permit mobile homes. A dispute arose over the validity of the oral agreement.
The county and Walters subsequently negotiated a settlement allowing Walters to keep
the three mobile homes for rental.
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A few years later, the county inspected the property, discovered a fourth mobile
home, and sued for removal of all the mobile home structures. The Walters argued that
the county should be estopped from denying the original settlement agreement. The
Idaho Supreme Court rejected this argument and held as follows:
While commissioners can negotiate certain monetary
settlements, contract disputes, and direct the prosecutor in
filing certain civil actions, the commissioners do not have
the authority to enter into an agreement which would
constitute a change in the zoning, or allow a use within a
zone that would constitute a prohibited use. As before
stated. appellants located three trailer homes on their
property for rental purposes. The agreement allowing the
continuance of such use in effect constituted an amendment
changing the area from, a D~ 1 to a R·2 MH zone. Such
change can only be accomplished pursuant to proper
procedure outlined in Chapter 2S of the Zoning Ordinance.
Section 25.62, Zoning Ordinance, Ada County, 1968, states
that persons desiring to effect an addition, amendment or
reclassification of a zone must submit application with
supporting materials and required fees. Public hearing shall
be held, Section 25.7, Zoning Ordinance, Ada County,
1968, and action shall be taken 'contingent upon the
acceptance and observance of specified conditions and
standards * . . '" necessao' to insure full protection to the
rights of all affected property and to the pw;pose of the
Comprehensive Plan and the general welfare.
Ada, 96 Idaho at 632 (emphasis added).
The present case is distinguishable from both

~

and Ada for a couple of

reasons. First. there is !!!! evidence that CDA Paving and the BOCC had any type of
agreement, oral or written, to rezone these parcels in a particular fashion. The BOCC
received no consideration or benefit from CDA Paving as a result of this zone change
application.
Second, both DacX and Ada hold that a zoning authority and a private party
cannot contract around the procedural requirements (including public hearings) of a
COEUR D'ALENE PAVING'S BRIEF IN OPPOSITION TO DECLARATORY
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zoning ordinance. However, the present application went through three separate public
hearings before its final approval.
Finally, the BOee made specific factual findings that both of the proposed zone
changes were in accordance with the existing comprehensive plan.

As such, the

Plaintiffs' argwnent that this case constituted illegal contract zoning is not supported by
the law or the facts and the Plaintiffs' petition for declaratory judgment should be denied.
D.

The BOCC Reviewed Eam Parcel Independently.

The Plaintiffs' also argues that the aoee had no discretion to consider each
parcel independently. (Plaintiffs' Memorandum in Support of Declaratory Judgment, p.
16). The deliberations held by the BOeC clearly contradict this argument. Although
these rezones were COlnbined into one application, the record clearly shows that the
BOCC reviewed the parcels on their own merits.

BY COMMISSIONER TONDEE:

With this request,
we've gotten - received a lot of testimony. Urn, and I while this- these are two requests together, I think they
need to be looked at individual1y to justify each one. Andthey need. to stand on the merits for each one.
(P. Tr. R., Vol. 1, p. 2, Js. 21-25).
BY COMMISSIONER TONDEE: Well, I think what since we have one request, we're going to make one motion
to accept or deny but I just want to take - make sure that·
that they public and everyone understood that they - these
were looked at individually and - it stood on its own merits
for each individual one. That they weren't - weren't
looking at one to offset the other one. And that's the
reason for the discussion that way. Ub, and J guess I'll start
on the second zone change from agriculture to mining.
And I think that the Applicant has shown urn the need for
the change - the - tbe- the request for more materials and
those things and that the - this also has public safety
implication that would uh by using the site adjacent to their
site - that there would be less traffic on the road, hauling
COEUR D'ALENE PAVING'S BRIEF IN OPPOSITION TO DECLARATORY
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trucks. It would be in the public interest to have this rather
a site anywhere else or bringing product in from other
areas. Urn. this would be uh some of the mitigations - I
think there are mitigation that can happen to help with the
adverse effect on some of the neighbors that - if there is
one. I think that - the (inaudible) mining operation
(inaudible). It's within the area - there was some issues of
spot zoning - I think that's it's next to mining zoning
already. Uh, there are other mining zones in the area. And
a mining zone is one that - that (inaudible) the other
different zones in the County as welJ so I think that it meets
the needs with that. There would be some conditions that I
would be - 00- if this acceptable to be placed on this so that
we do create equal with some of the applications that have
come before us plus this would create the safety and the
protection of the neighbors. Uh, I could go through those
now but I don't - I guess - I would like to hear some comments- before I - details.
(P. Tr. R., Vol. 1, p. 4,1. 17-p. 5,1. 21).

Moreover, if either zone change did not comport with the comprehensive plan or
Kootenai County Code § 9-21-5, the BOCC could have denied the application outright.
Stated another way, if the Agricultura1-to-Mining or the Mining·to·AgI'icu)tural zone
changes were not reasonably necessary, not in the best interest of the public, or not "in
accordance with" the comprehensive plan, then the BOCC could have denied the
application outright.
V. ATTORNEY FEES

The Idaho Code provides as follows:
Unless otherwise provided by statute, in any administrative
or civil judicial proceeding involving as adverse parties a
state agency, a city, a county or other taxing district and a
person, the court shall award the prevaiJing party
reasonable attorney's fees, witness fees and reasonable
expenses, if the court finds that the party against whom the
judgment is rendered acted without a reasonable basis in
fact or law.
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I.C. § 12-117(1).

The Plaintiffs filed and pursued the present action without any reasonable basis in
law or fact. The Plaintiffs have failed to provide any evidence of injury in this case or
show how the BOeC acted arbitrarily or capriciously. The BOeC held three separate
public hearings on this matter.

The Plaintiffs attended these hearings and, either

individually or through their representatives, provided testimony against the proposed
zone changes. The BOCC carefully weighed the evidence and ruled in favor of the zone
change. The Plaintiffs can point to no law or facts which would not support this
conclusion.
CDA Paving was infonned that it would be brought into this action if it didn't
stipulate to the intervention. COA Paving stipulated to the intervention (six months after
the action was filed) and has now been forced to defend an action that has no basis in law
and fact. As such, COA Paving requests an awa:rd of attorney fees in the event it is
detennined to be a prevailing party in this case.
VI. CONCLUSION
Under Idaho law, there is a strong presumption that the CUtTent ordinance
rezoning COA Paving's property is valid. The Plaintiffs have failed to come forward
with clear and convincing evidence that the ordinance does not meet the requirements of

I.e.

§ 67-6511 and Kootenai County Ordinance 9-21-5.

Specifically, the rezone is

reasonably necessary, in the best interest of the public and is in accordance with the
comprehensive plan. There is no evidence of "contract zoning" in this case because three
separate hearings were held on the matter. In addition, the evidence is clear that the
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As such, CDA Paving

respectfuUy requests that this court deny the Plaintiffs' declaratory judgment action.

DATED this

l..oay

of October, 2009.
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CERTIFICATE OF SERVICE

I hereby certify that on the (/')day of October. 2009, 1 caused to be served a
true and correct copy of the foregoiliiby the method indicated below, and addressed to
the following:
lethelyn H. Harrington
Kootenai County Prosecuting Attorney's Office
POBox 9000
Coer'Alene,ID 83816·9000

[v(
[]
[ ]

U.S. MAIL
HAND DELIVERED
FAX to:

DanaL, Wetzel
Kevin P. Holt

Wetzel & Wetzel. PLLC
1322 Kathleen Avenue, Suite 2
Coeur d'Alene, ID 83815

[~ HAND
U.S. MAIL
DELIVERED

[]

[]

FAX to:

Michael R. Chapman
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PUBLIC HEARING
KOOTENAI COUNTY
BOARD OF COMMISSIONERS
JUNE 26, 2008, THURSDAY, 10:00 A.M.
,ADMINISTRATION BUILDING, ROOM 1
451 GOVERNMENT WAY, COEUR D'ALENE, ID
Case No. ZON08-0001, a request by Coeur d'Alene Paving to change the zoning
classification on approximately 20 acres from Mining to Agricultural and approximate} y
20 acres from Agricultural to Mining. The sites are located south of Highway 53 and
north of Boekel Road between Atlas and Ramsey Roads. The sites are described as Lots 1
and 2, Block 2 arid Lots 3 and 4, Block 4 of Stepping Stones Subdivision in Section 34,
Township 52 North, Range 4 West, B.M., Kootenai County, Idaho. The Hearing Examiner
heard this request on March 6, 2008 and re~ommended denial. The Board of
Commissioners held a public hearing' on May 8, 2008 and reached a conclusion of an
approval. The Board of County Commissioners' decision was substantially different than
the Hearing Examiner's; therefore, a fmal hearing will be conducted in order to ratify the
Board's decision.
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Further information may be obtained from Kootenai County Building and Planning Department,
45] Government Way, P.O. Box 9000, Coeur d'Alene, Idaho 83816·9000, (208) 446-1070
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Dana L Rayborn Wetzel ISB # 2929
Kevin P Holt ISB # 7196
WETZEL, WETZEL & HOLT P.L.L.c.
618 N. 4th St., Suite 2
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-3400
Facsimile: (208) 664-6741

OISTRICT COURT

~{A~A
.
-,.~

O. Plfry

Attorneys for CISZEK
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Petitioners/Plaintiffs,
)
)
vs.
)
)
BOARD OF COMMISSIONERS,
)
KOOTENAI COUNTY, STATE OF IDAHO,
)
______R_e~sp_o_n_de_n_U_D_eD_en_d_a_n_t.___________ )
LINDA CISZEK, individually; RONALD G.
WILSON and LINDA A. WILSON, husband
and wife; BILL DOLE and MARIAN DOLE,
husband and wife; MIKE ANDERSON and
RA YELLE ANDERSON, husband and wife;
JOE CULBRTTH and SHARON
CULBRTTH, husband and wife; KIRK
HOBSON and KIMBERLY HOBSON,
husband and wife; SETH MOULDING and
JENNIFER MOULDING, husband and wife;
CASY NEAL and KRISTIN NEAL, husband
and wife; and WILLIAM GIRTON and
DOLL Y GIRTON, husband and wife,

Case No. CV -08-7074
AFFIDAVIT OF RONALD G. "TINY"
WILSON IN SUPPORT OF
DECLARATORY JUDGMENT

AFFIDAVIT OF RONALD G. "TINY" WILSON IN SUPPORT OF
DECLARATORY JUDGMENT -1
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STATE OF IDAHO )
) ss.
County of Kootenai )
Ronald G. "Tiny" Wilson, being first duly sworn on oath, depose and state as follows:
1.

I make this affidavit based upon my own personal knowledge; I am competent to

testifY to the matters set forth herein and am over the age of eighteen.
2.

_
I own property located at I~::JI(, K"III-t<isrY'."

~
$d,..1t p.
ffa+luIMIM, whIch IS

..

wIthm 300

feet of the properties Coeur d'Alene Paving requested to be rezoned in Kootenai County
Planning Department Case No. ZON08-001.
3. / , Tpe rezone results in the
~V'

4.

fo~g injury to me personally~~ ..at1..V~ ~

'1' ~~.-
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The rezone results in the following harm to my property
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Ronald O. "Tiny" Wilson

SUBSCRIBED AND SWORN TO BEFORE ME thid

~~October, 2009

')

Notary Public for Idaho
Residing at /Zo 0 Z e/)/]c,';
Commission Expires: 10 - (6

/)
~ 0 ~p7 /'- Y
"c/ 0 / J--. /

CERTIFICATE OF MAILING AND/OR DELIVERY

I hereby certify that on the
document upon:

d1

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile 446-1621

day of October, 2009 I served the foregoing

J ethelyn H. Harrington
Kootenai County Department of Legal
Services
P.O. Box 9000
Coeur d'Alene, Idaho 83816-9000

Attorney for Defendant

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile 667-7625

Michael Ryan Chapman
Chapman Law Office, PLLC Services
P.O. Box 1600
Coeur d' Alene, Idaho 83816

Attorney for Coeur d' Alene Paving
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AFFIDAVIT OF RONALD O. "TINY" WILSON IN SUPPORT OF
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Dana L Rayborn Wetzel ISB # 2929
Kevin P Holt ISB # 7196
WETZEL, WETZEL & HOLT P.L.L.c.
618 N. 4th St., Suite 2
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-3400
Facsimile: (208) 664-6741
Attorneys for CISZEK
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Petitioners/Plaintiffs,
)
)
vs.
)
)
BOARD OF COMMISSIONERS,
)
KOOTENAI COUNTY, STATE OF IDAHO,
)
)
______R_e~sp_o_nd_e_n_UD_e_D_en_d_a_nt_.___________ )

LINDA CISZEK, individually; RONALD G.
WILSON and LINDA A. WILSON, husband
and wife; BILL DOLE and MARIAN DOLE,
husband and wife; MIKE ANDERSON and
RA YELLE ANDERSON, husband and wife;
JOE CULBRTTH and SHARON
CULBRTTH, husband and wife; KIRK
HOBSON and KIMBERLY HOBSON,
husband and wife; SETH MOULDING and
JENNIFER MOULDING, husband and wife;
CASY NEAL and KRISTIN NEAL, husband
and wife; and WILLIAM GIRTON and
DOLL Y GIRTON, husband and wife,

Case No. CV-08-7074
AFFIDAVIT OF SETH MOULDING IN
SUPPPORT OF DECLARATORY
JUDGMENT

STATE OF IDAHO )
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County of Kootenai

)

~e1i7 @IJIA lit 'nj' being first duly sworn on oath, depose and state as follows:
1.

I make this affidavit based upon my own personal knowledge; I am competent to

testifY to the matters set forth herein and am over the age of eighteen.

20 '8"2- 1:;; . . . .:1 CAue ,

I own property located at

2.

which is within 300

feet of the properties Coeur d' Alene Paving requested to be rezoned in Kootenai County
Planning Department Case No. ZON08-001.
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CERTIFICATE OF MAILING AND/OR DELIVERY
'/C;~

I hereby certify that on the c?(!
document upon:

U.S. Mail
Hand Delivered
_ /Ovemight Mail
_/_
Facsimile 446-1621

day of October, 2009 I served the foregoing

Jethelyn H. Harrington
Kootenai County Department of Legal
Services
P.O. Box 9000
Coeur d' Alene, Idaho 83816-9000

Attorney for Defendant

~

_/_

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile 667-7625

Michael Ryan Chapman
Chapman Law Office, PLLC Services
P.O. Box 1600
Coeur d'Alene, Idaho 83816

Attorney for Coeur d' Alene Paving
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Dana L Rayborn Wetzel ISB # 2929
Kevin P Holt ISB # 7196
WETZEL, WETZEL & HOLT P.L.L.C.
618 N. 4th St., Suite 2
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-3400
Facsimile: (208) 664-6741
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Attorneys for CISZEK
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

LINDA CISZEK, individually; RONALD G.
WILSON and LINDA A. WILSON, husband
and wife; BILL DOLE and MARIAN DOLE,
husband and wife; MIKE ANDERSON and
RA YELLE ANDERSON, husband and wife;
JOE CULBRTTH and SHARON
CULBRTTH, husband and wife; KIRK
HOBSON and KIMBERLY HOBSON,
husband and wife; SETH MOULDING and
JENNIFER MOULDING, husband and wife;
CASY NEAL and KRISTIN NEAL, husband
and wife; and WILLIAM GIRTON and
DOLLY GIRTON, husband and wife,
Petitioners/Plaintiffs,
vs.
BOARD OF COMMISSIONERS,
KOOTENAI COUNTY, STATE OF IDAHO,
Respondent/Defendant.

------~----------------------

STATE OF IDAHO

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-08-7074
AFFIDAVIT OF KRISTIN E. NEAL IN
SUPPPORT OF DECLARATORY
JUDGMENT

)

AFFIDAVIT IN SUPPORT OF DECLATORY JUDGMENT - 1

County of Kootenai

) ss.
)

&i6il £ . Nell) , being first duly sworn on oath, depose and state as follows:
1.

I make this affidavit based upon my own personal knowledge; I am competent to

testify to the matters set forth herein and am over the age of eighteen.

2.

I own property located at
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feet of the properties Coeur d' Alene Paving requested to be rezoned in Kootenai County
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CERTIFICATE OF MAILING AND/OR DELIVERY
I hereby certify that on the
document upon:

c21

U.S. Mail
Hand Delivered
_ /Overnight Mail
L
Facsimile 446-1621

day of October, 2009 I served the foregoing

Jethelyn H. Harrington
Kootenai County Department of Legal
Services
P.O. Box 9000
Coeur d'Alene, Idaho 838 I 6-9000

Attorney for Defendant

U.S. Mail
Hand Delivered
_ / Overnight Mail
J_ Facsimile 667-7625

Michael Ryan Chapman
Chapman Law Office, PLLC Services
P.O. Box 1600
Coeur d' Alene, Idaho 83816

Attorney for Coeur d' Alene Paving
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>SS
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Dana L Rayborn Wetzel ISB # 2929
Kevin P Holt ISB # 7196
WETZEL, WETZEL & HOLT P.L.L.c.
618 N. 4th St., Suite 2
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-3400
Facsimile: (208) 664-6741
Attorneys for CISZEK

'IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF

IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

LINDA CISZEK, individually; RONALD G.
WILSON and LINDA A. WILSON, husband
and wife; BILL DOLE and MARIAN DOLE,
husband and wife; MIKE ANDERSON and
RA YELLE ANDERSON, husband and wife;
JOE CULBRTTH and SHARON
CULBRTTH, husband and wife; KIRK
HOBSON and KIMBERLY HOBSON,
husband and wife; SETH MOULDING and
JENNIFER MOULDING, husband and wife;
CASY NEAL and KRISTIN NEAL, husband
and wife; and WILLIAM GIRTON and
DOLLY GIRTON, husband and wife,
Petitioners/Plaintiffs,
vs.
BOARD OF COMMISSIONERS,
KOOTENAI COUNTY, STATE OF IDAHO,
Respondent/Defendant.

------~----------------------
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Case No. CV -08-7074
AFFIDA VIT OF JENNIFER MOULDING
IN SUPPPORT OF DECLARATORY
JUDGMENT

STATE OF IDAHO )
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~e"",:tU- fl!lbU)J.I1j' being first duly sworn on oath, depose and state as follows:
1.

I make this affidavit based upon my own personal knowledge; I am competent to

testify to the matters set forth herein and am over the age of eighteen.

2.

I own property located at

.2 0 '2:2.
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which is within 300

feet of the properties Coeur d' Alene Paving requested to be rezoned in Kootenai County
Planning Department Case No. ZON08-00 1.
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CERTIFICATE OF MAILING AND/OR DELIVERY
I hereby certify that on the
document upon:

d 0;

U.S. Mail
Hand Deli vered
Overnight Mail
~Facsimile 446-1621

day of October, 2009 I served the foregoing

Jethelyn H. Harrington
Kootenai County Department of Legal
Services
P.O. Box 9000
Coeur d'Alene, Idaho 83816-9000

Attorney for Defendant

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile 667-7625

Michael Ryan Chapman
Chapman Law Office, PLLC Services
P.O. Box 1600
Coeur d'Alene, Idaho 83816

Attorney for Coeur d' Alene Paving

Deborah Hylton
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Dana L Rayborn Wetzel ISB # 2929
Kevin P Holt ISB # 7196
WETZEL, WETZEL & HOLT P.L.L.C.
618 N. 4th St., Suite 2
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-3400
Facsimile: (208) 664-6741
Attorneys for CISZEK

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF

IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

LINDA CISZEK, individually; RONALD G.
WILSON and LINDA A. WILSON, husband
and wife; BILL DOLE and MARIAN DOLE,
husband and wife; MIKE ANDERSON and
RA YELLE ANDERSON, husband and wife;
JOE CULBRTTH and SHARON
CULBRTTH, husband and wife; KIRK
HOBSON and KIMBERLY HOBSON,
husband and wife; SETH MOULDING and
JENNIFER MOULDING, husband and wife;
CASY NEAL and KRISTIN NEAL, husband
and wife; and WILLIAM GIRTON and
DOLLY GIRTON, husband and wife,
Petitioners/Plaintiffs,
vs.
BOARD OF COMMISSIONERS,
KOOTENAI COUNTY, STATE OF IDAHO,
Respondent/Defendant.

------~---------------------
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Case No. CV-08-7074
AFFIDA VIT OF MICHAEL SHERMAN
IN SUPPPORT OF DECLARATORY
JUDGMENT

STATE OF IDAHO )
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County of Kootenai

) ss.
)

fV1 :~ \~~ ,being first duly sworn on oath, depose and state as follows:
1.

I make this affidavit based upon my own personal knowledge; I am competent to

testify to the matters set forth herein and am over the age of eighteen.

feet of the properties Coeur d' Alene Paving requested to be rezoned in Kootenai County
Planning Department Case No. ZON08-00l.
3.

The rezone results in the following injury to me personally k.w-~ is
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SUBSCRIBED AND SWORN TO BEFORE ME th~ay~Oc

-RYAN ESKELSON
Notary Public

r 2009

Notary u ic for Idaho
Residing at CJ...A -0; c\c:..... ~
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State of Idaho

CERTIFICATE OF MAILING AND/OR DELIVERY
I hereby certify that on the
document upon:

d 7

U.S. Mail
Hand Delivered
Overnight Mail
~ Facsimile 446-1621

_

day of October, 2009 I served the foregoing

Jethelyn H. Harrington
Kootenai County Department orLegaI
Services
P.O. Box 9000
Coeur d' Alene, Idaho 83816-9000
Attorney for Defendant

_

L

U.S. Mail
Hand Delivered
,Overnight Mail
Facsimile 667-7625

Michael Ryan Chapman
Chapman Law Office, PLLC Services
P.O. Box 1600
Coeur d'Alene, Idaho 83816
Attorney for Coeur d' Alene Paving
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Dana L Rayborn Wetzel ISB # 2929
Kevin P Holt ISB # 7196
WETZEL, WETZEL & HOLT P.L.L.c.
618 N. 4th St., Suite 2
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-3400
Facsimile: (208) 664-6741

0

Attorneys for CISZEK
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

LINDA CISZEK, individually; RONALD G.
WILSON and LINDA A. WILSON, husband
and wife; BILL DOLE and MARIAN DOLE,
husband and wife; MIKE ANDERSON and
RA YELLE ANDERSON, husband and wife;
JOE CULBRTTH and SHARON
CULBRTTH, husband and wife; KIRK
HOBSON and KIMBERLY HOBSON,
husband and wife; SETH MOULDING and
JENNIFER MOULDING, husband and wife;
CASY NEAL and KRISTIN NEAL, husband
and wife; and WILLIAM GIRTON and
DOLL Y GIRTON, husband and wife,
Petitioners/Plaintiffs,
vs.
BOARD OF COMMISSIONERS,
KOOTENAI COUNTY, STATE OF IDAHO,
Respondent/Defendant.

------~----------------------

STATE OF IDAHO
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)
)
)
)

Case No. CV-08-7074
AFFIDAVIT OF MICHAEL J.
ANDERSON IN SUPPPORT OF
DECLARATORY JUDGMENT

)
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County of Kootenai

) ss.
)

Michael J. Anderson, being first duly sworn on oath, depose and state as follows:
1.

I make this affidavit based upon my own personal knowledge; I am competent to

testify to the matters set forth herein and am over the age of eighteen.
2.

I own property located at

15108 N Knudson S1.

which is within 700

feet of the properties Coeur d'Alene Paving requested to be rezoned in Kootenai County
Planning Department Case No. ZON08-00l.
3.

The rezone results in the following injury to me personally.

The noise and dust from crushing rock is a clear and present threat to my health, my families
health, and the health of many of my neighbors. The rock crusher works 24 hours a day for
multiple days at a time and the noise from it makes it difficult to sleep. Before the zone swap the
crushing was far enough away to be much less noticeable. The dust that blows from the earthen
berm and from the rock crusher is a threat to anyone who has any respiratory issues or young
children who may develop them because of repeated exposure to the dust. The berm and the
crusher are now much closer due to the zone swap thereby increasing the risk. I'm also
concerned that an unsuspecting child or an adult who is not careful could fall into the pit from
the top of the dirt berm or from any of the multiple un-bermed and unfenced sides of the pit,
which is much larger now because of the decision of the county commissioners.
4.

The rezone results in the following harm to my property

As was stated by a realtor in the original zone swap hearing with the county, property values are
largely based on the perception of value. Ifproperty is perceived to be in an undesirable location
it will decrease in value. Having a mine, with all of its' associated noise and nuisance 700 feet
from my property DIRECTLY AND NEGATIVEL Y affects my property value. Before the zone
swap the original mine was on the other side of a small rise, out of sight and out of mind. It had
little or no influence on the value of my property. Now, the mine is in plain sight of my property
and will have definite and measurable negative affect on my property value. My home is my
biggest single investment that I wiIl make in my life. The decrease in its' value affects resale,

AFFIDAVIT IN SUPPORT OF DECLATORY JUDGEMENT-2
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my retirement, and my daughters future. It's unfortunate that the commissioners ruled to change
the zoning in order to clean up the lines on a map with no regard to the affect it would have on
the people who live in the area. The workers in the gravel pit spend 8 hrs a day, 5 days a week in
there. I could spend the rest of my life in plain sight of a large dirt berm with rocks on top of it
to remind me of the affects of the commissioners' rash decision. Before the zone swap the
gravel pit had little or no real or perceived affect on my property value.
5.

I have sheep on my property. I use them as weed control, a source of food, and a small

source of income. They save me some of the monetary and environmental cost of spraying
herbicides on the pasture every year to control the weeds. Despite multiple phone calls to the
Kootenai County Noxious Weed office, CDA Paying and R.G. Williams took no effective
actions to control weeds on the property. As is evident by the berm that CDA Paving has
constructed around their Athol plant and the lack of weed control efforts on the property prior to
the zone swap, the berm will be covered in noxious and native weeds in the very near future.
The height of the berm will serve as an efficient seed dispersal mechanism when the wind blows,
as it often does in our neighborhood. Before the Zone swap the pit was far enough away with no
berm to increase the spread of weeds.
6. The water well that serves our entire community with their domestic water is directly South
(down flow in the aquifer) from the gravel pit. Machinery will be running everyday the pit is in
operation and we all know how large machinery can break down. If the oils and fuel from the
machines leak into the ground, which is inevitable, it will result in multiple families with no
reliable cost effective source of water. Topsoil contains many microorganisms that filter and
clean the water as it moves down toward the aquifer. On the floor of gravel pit where all of the
machinery will be, all of the" topsoil has been stripped off so any contaminant that gets on the
ground will percolate unimpeded into the aquifer about 1000 feet directly up-flow from the well
that serves Stepping Stones Home Owners Association with water. Not to mention all of the
other families served from our sole-source aquifer. If there is a large spill that contaminates our
well I wold be forced to drill a new one away from the pollution. If a suitable site exists it would
cost me at least $15,000 to drill a new well. Before the zone swap the pit size was much smaller
with fewer machines and less chance of contamination.
7.

Although quality oflife is not a measurable or tangible variable it will be affected by the

zone swap decision. I purchased my property knowing that there was a gravel pit a quarter mile
AFFIDAVIT IN SUPPORT OF DECLATORY JUDGEMENT-3
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away. I made the decision to purchase being comfortable with that distance. The commissioners
then decided to switch the rules in the middle of the game, which is why we are all at this point.
The bottom line is my quality of life will change because of the zone swap. My property will be
dustier, weedier, and worth less money because of the decision of the Kootenai County
commissioners.

FURTHER YOUR AFFIANT SAITH NOT

SUBSCRIBED AND SWORN TO BEFORE ME this

d1

day of October 2009 ,
I

TANVAL. HAVES
NOTARY PUBLIC
STATE OF IDAHO

CERTIFICATE OF MAILING AND/OR DELIVERY
I hereby certify that on the
document upon:

_
/

d-1

U.S. Mail
Hand Delivered
~vernight Mail
Facsimile 446-1621

day of October, 2009 I served the foregoing

lethelyn H. Harrington
Kootenai County Department of Legal
Services
P.O. Box 9000
Coeur d'Alene, Idaho 83816-9000
Attorney for Defendant

U.S. Mail
Hand Delivered
Overnight Mail

Michael Ryan Chapman
Chapman Law Office, PLLC Services
P.O. Box 1600
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/Facsimile 667-7625

Coeur d'Alene, Idaho 83816

Attorney for Coeur d' Alene Paving
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Dana L Rayborn Wetzel ISB # 2929
Kevin P Holt ISB # 7196
WETZEL, WETZEL & HOLT P.L.L.C.
618 N. 4th St., Suite 2
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-3400
Facsimile: (208) 664-6741
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Attorneys for CISZEK
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

LINDA CISZEK, individually; RONALD G.
WILSON and LINDA A. WILSON, husband
and wife; BILL DOLE and MARIAN DOLE,
husband and wife; MIKE ANDERSON and
RA YELLE ANDERSON, husband and wife;
JOE CULBRTTH and SHARON
CULBRTTH, husband and wife; KIRK
HOBSON and KIMBERLY HOBSON,
husband and wife; SETH MOULDING and
JENNIFER MOULDING, husband and wife;
CASY NEAL and KRISTIN NEAL, husband
and wife; and WILLIAM GIRTON and
DOLL Y GIRTON, husband and wife,
Petitioners/Plaintiffs,
vs.
BOARD OF COMMISSIONERS,
KOOTENAI COUNTY, STATE OF IDAHO,
Respondent/Defendant.

------~----------------------
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Case No. CV-08-7074
AFFIDA VIT OF HEATHER SHERMAN
IN SUPPPORTOFDECLARATORY
JUDGMENT

STATE OF IDAHO )
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County of Kootenai

i

(,'-being first duly sworn on oath, depose and state as follows:

~~~~~~~~~

I make this affidavit based upon my own personal knowledge; I am competent to
testify to the matters set forth herein and am over the age of eighteen.
2.
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I own property located at
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SUBSCRIBED AND SWORN TO BEFORE ME

--- --

........

RYAN ESKELSON
Notary Public
State ot Idaho

~
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th~r, =009
~
Notary Public fpr Idaho ~
Residing at CAA :r:- y
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CERTIFICATE OF MAILING AND/OR DELIVERY
I hereby certify that on the
document upon:

;;Z 1

u.s. Mail
Hand Delivered
Overnight Mail
/Facsimile 446-1621

day of October, 2009 I served the foregoing

Jethelyn H. Harrington
Kootenai County Department of Legal
Services
P.O. Box 9000
Coeur d'Alene, Idaho 83816-9000

Attorney for Defendant

u.s. Mail
~

./'"

Hand Delivered
Overnight Mail
Facsimile 667-7625

Michael Ryan Chapman
Chapman Law Office, PLLC Services
P.O. Box 1600
Coeur d'Alene, Idaho 83816

Attorney for Coeur d' Alene Paving
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COUHiY OF KOOTENAI)
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Dana L Rayborn Wetzel ISB # 2929
Kevin P Holt ISB # 7196
WETZEL, WETZEL & HOLT P.L.L.C.
618 N. 4th St., Suite 2
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-3400
Facsimile: (208) 664-6741
Attorneys for CISZEK
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
PetitionerslPlaintiffs,
)
)
)
vs.
)
BOARD OF COMMISSIONERS,
)
KOOTENAI COUNTY, STATE OF IDAHO,
)
)
______R_e~sp~o_n_d_en_tl_D_e_fu_n_d_an_t_.___________ )

LINDA CISZEK, individually; RONALD G.
WILSON and LINDA A. WILSON, husband
and wife; BILL DOLE and MARIAN DOLE,
husband and wife; MIKE ANDERSON and
RA YELLE ANDERSON, husband and wife;
JOE CULBRTTH and SHARON
CULBRTTH, husband and wife; KIRK
HOBSON and KIMBERLY HOBSON,
husband and wife; SETH MOULDING and
JENNIFER MOULDING, husband and wife;
CASY NEAL and KRISTIN NEAL, husband
and wife; and WILLIAM GIRTON and
DOLLY GIRTON, husband and wife,

STATE OF IDAHO
County of Kootenai

Case No. CV-08-7074
AFFIDAVIT OF LINDA CISZEK IN
SUPPPORT OF DECLARATORY
JUDGMENT

)
) ss.
)

LINDA CISZEK being first duly sworn on oath, depose and state as follows:
1.

I make this affidavit based upon my own personal knowledge; I am
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competent to testify to the matters set forth herein and am over the age of eighteen.
2.

I own property, consisting of 2 adjoining parcels totaling just under 20 acres

located at 15950 N. Knudson St. Rathdrum, ID 83858 which is within 300 feet of the
properties Coeur d' Alene Paving requested to be rezoned in Kootenai County Planning
Department Case No. ZON08-001.
3.

The rezone results in the following injury to me personally: Upon purchasing

property at this location in 1994, I performed what I thought was due diligence, I relied on a
Subdivision map specifically known as Stepping Stones Subdivision the 4th and final plat map
recorded date of March12, 1991 Book F page 297. (Attached) This plat map identified all parcels
located in Stepping Stones Subdivision and it included the 4 parcels in question to be "swap
zoned" as being located in Stepping Stones Subdivision. Would a reasonable person think these
lots would be "zoned" any different than the rest of the subdivision lots? At that time the same
owner of record Forrest Goedde/Kootenai Properties a land speculator owned several properties
within the subdivision and at the time of the fourth and "Final Plat" in 1991 he "opted-in" these
(4) parcels into the subdivision. At final plat at least 5 other parcels had already seceded from the
final recorded plat. In 2005, Mr. Goedde sold his properties within the subdivision to its current
owner Beacon West, another land speculator. I assert that since the final subdivision plat in
March 1991, the intent of the (2) parcels in question to be "swap zoned" from "AG to Mining"
regardless of the oversight that they remained zoned "mining", they had never been "mined" and
have been recognized by the county and its neighbors that live next door, adjacent and nearby as
"Rural Residential Ag". And, until 2009, County Assessor records identified the (2) parcels
identified as Lot 3 & 4 Block 4, Stepping Stones Subdivision, not as "mining" or "gravel pits",
but in fact as property class code 515-"Rural residential sub" and its neighborhood code 1260
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"Stepping Stones", these two parcels enjoyed years of a "Agffimber" Tax exemption and up
until the records were changed very recently in 2009, and upon the assertion of its "mining"
class, are now both identified by the county as 317-"Rural ind sub" with a neighborhood code
"Gravel Pits". (Assessor records attached).
To further assert the intent of the (2) lots in question to be "swap zoned" from AG to Mining, I
attest to the conversation I had with the former landowner Forrest Goedde.
In the late 1990' s, we raised stock and we grazed cattle on the lands now requesting a rezone and

a portion that is now known as the "gravel pit", from the former property owner, Forrest Goedde.
I had a discussion of the comer lot that is now requesting to be "swap zoned" from AG to
Mining, (Lot 2 Block 2), with the former landowner, I had asked Mr. Goedde, if he would be
interested in selling us the comer piece (Lot 2, Block 2), and the piece kiddy comer from ours,
he stated no, it was his intention in the future to subdivide these lots into 5 acre parcels, and the
other (kiddy comer from ours) was part was the mining pit, as he discussed the land and its
borders to the "gravel pit" Mr. Goedde stated those lots were "buffer lots" from the mining pit, I
had stated that was why he should sell it to us, we just wanted it to raise cows. The pit at the time
was no more than a one man operation as it had only obtained a mining permit on April 10, 1992
permit # RP-1103, and we relied on the word of the owner at the time that these lots would never
be more than subdivided agricultural lots and the "gravel pit" would be turned into commercial.
So in 2000, I purchased the 10 acre lot just to the south of property where my home sits. In
2005, Mr. Goedde sold all his lots to one owner, Beacon West (who now leases the land to Coeur
d' Alene Paving), to include the gravel pit. Which brings us to ZONOS-OO 1 and our vehement
opposition to yet another "land speculator'-' and once again the county ruling against the hearing
examiner's decision of denial as stated "does not appear to be reasonably necessary or
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appropriate, given the rural residential character and density of development" .... "the requested
zone change appears inconsistent with future land use plan contained within the Comprehensive
Plan" as quoted from Case NO. ZON08-0001 FINDINGS OF FACT, APPLICABLE LEGAL
STANDARDS, COMPREHENSIVE PLAN ANALYSIS, CONCLUSIONS OF LAW AND
RECOMMENDATION. And once again the KCBOCC ruling against the examiner's
recommendation and granting the "zone swap".

The history of our subdivision is full of injustice;

Stepping Stones Subdivision was developed on July 28 th , 1983 Book 128 page 261 doc # 950707
an "Agreement by and Between Stepping Stones Investors (owner) and Swank & McPoland"
(contractor) and had originally consisted of 42 lots varying in size of 10 to 40 acres. It was a
large ranch at one time and offered irrigation and fertile ground. Our subdivision went through
(3) previous Stepping Stones Subdivision plat recordings 1983, 1984, 1985. Each time parcels
being removed from the subdivision as "payment" to the contractors who were also the
developers for services such as building of roads in accordance to Kootenai County Highway
standards, building a Water Distribution System and drilling an additional well. In the end, the
roads never were built to county standards and in the mid 90's we had to sue the investors
because the water well situation was inadequate. This same contractor, Swank & McPoland in a
request for zone change in 1983, Z-485-83- Swank & McPoland, applied for a zone change
located in this identified recorded "subdivision" from "Ag" to "Mining" and in a zone change
hearing recorded on record, described the land as "vacant, undeveloped and wooded", though at
(

this very same time they were developing "Stepping Stones Subdivision". They were granted the
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requested zone change at a hearing dated 0111811984. Two years later and on April 21, 1986 z523-86 Coeur d' Alene Asphalt requested a zone change on additional land that was previously
owned and located in the proposed Stepping Stones Subdivision by "Swank & McPoland" and
sold to CDA Asphalt and included the (2) such parcels now in question. (The mining permit was
not applied for until April 10, 1992 Department of Lands permit number RP-ll03, the
subdivision was actually here long before any mining permit).
In 1986, P & Z Recommended Denial as stated in the March 12, 1986 Proposed Findings and

Conclusions DENYING Requested zone change "adopted by the commission" File Z-523-86
But on April 21, 1986 at a hearing on the matter, neighbors testified in opposition of a zone
change from AG to Mining, neighbors testified against the mining that was occurring on the
subject property and also testified a "subdivision" was being developed adjacent to its very
borders, and despite this land being irrigated farm ground for years, the county identified the
land as "Due to lack of irrigation, the site was poorly suited to agricultural uses" . Again the
KCBOCC GRANTED a rezone from "Ag" to "Mining" on land that was in the middle of a
developing subdivision, again against neighbor's testimony.
How am I personally injured, and my neighbors?
Jump forward 25 years and we are still fighting the county against the same special interest
decisions they made years ago, on the same parcels of land. The last 25 years the county
repeatedly failed to acknowledge Stepping Stones Subdivision, in a deliberate attempt to rectify
their zoning problems and the illegal mining occurring in the county for the past 25 years (and
much longer), they systematically disregarded hearing examiners, citizen's and neighbors, they
turned a blind eye, had a deaf ear, told us what we wanted to hear. Mark Mussman a former P &
Z planner told us a zone change wouldn't go through, and what we understand, told the opposing
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landowner just the opposite. He coincidentally is no longer with the county. They misrepresented
to us and based on that we INVESTED our futures in this neighborhood, from beautiful multi
story homes to mobile homes, our defined riches have been cultivated in the irrigated fertile farm
ground of the Rathdrum Prairie, a place we call HOME. And once again, the county wants to
expand a 30 acre mining pit by 67% (in the midst of a rural subdivision) to 50 acres or 167%
more dust, noise and pollution that we must be exposed to. Most importantly this "zone swap"
also causes great risk to our water system putting the future of our community water system in
grave jeopardy, our private community water lines run under the ground of these parcels. If
allowed to swap zone these parcels, as the earth is excavated they will eventually HIT our water
lines. Our water system would become contaminated, and at whose expense and inconvenience
will it be to fix and sterilize these broken lines? Water lines to the proposed "zone swap"
subdivision lots is another example of the original intent of these lots to be Stepping Stones
Subdivision "Agriculture Homeowner Lots". This area is and has been identified in both the old
and new county Comprehensive Plan Maps as being identified as "Rural Residential". This
neighborhood is NOT a mining pit; we are a COMMUNITY of homes and neighbors. PLEASE
do not pollute us any more than has already occurred and please STOP the county from taking
advantage of us.
How I am personally injured.

1. Extreme emotional duress.
2. Loss of enjoyment of my home due to dust, noise, crushers, chemicals.
3. Duress and stress on mining encroachment to my home and property.
4. Duress over health concerns due to dust, noise, chemicals and awful smells.
5. Duress over safety concerns over our fragile water system infrastructure.
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6. Duress over Loss of property value.
7. Duress with burden and Costs associated with attorney fees fighting land speculators and
the county.
8. Lost time and money spent documenting, researching, attending hearings.
9. Loss of visits from family, for those with breathing issues our home no longer is a
pleasant place to visit.
10. Extreme Stress. Knowing the county deliberately played both sides of the fence gave us a
false sense of assurance, and after 25 years we believed our subdivision would be
salvaged from the ravages of greedy land developers.

4.

The rezone results in the following harm to my property.
1. Home ... sanctity, refuge, peace, barbeques, family gatherings, kids playing. Now
imagine constant particulates of dust/oil coating from dust abatement everywhere; in the
house, on vehicles everywhere in the air, every breath one breathes. Wind patterns blows
directly at our house.
2. Home ... sanctity, refuge, peace, barbeques, family gatherings, kids playing. Now
.imagine Loss of enjoyment of one's home due to dust, noise, heavy equipment, rock
crushers, dust abatement chemicals, awful smells.
3. Home ... sanctity, refuge, peace, barbeques, family gatherings, kids playing. Safety
concerns over our fragile water system infrastructure compromised severely if this
"zone swap" occurs.
4. Loss of property values, which my property is my life savings; No "expert" real estate

person can convince me that my home's value is not affected by being next door to a
mining/asphalt plant; No family with concerns for their family's health and well
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being, safety and quality of life would move next door to a 50 acre mining pit/asphalt
plant. As an example, I have tried to sell my 10 acres, when I disclose a 50 acre
mining pit with an asphalt plant is 30' from the property, I am told, o.k. thank you
and they hang up.

5. I, WE BEG RELIEF.
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Attorney for Coeur d' Alene Paving
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WETZEL & WETZEL & HOLT P.L.L.C.
618 N 4th Street, Suite 2
Coeur d'Alene, Idaho 83814Telephone: (208) 667-3400
Facsimile: (208) 664-6741
Attorneys for CISZEK
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Petitioners/Plaintiffs,
)
)
vs.
)
)
BOARD OF COMMISSIONERS,
)
KOOTENAI COUNTY, STATE OF IDAHO,
)
)
_ _ _R_e_sp'-o_n_d_en_tl_D_e_fe_n_da..:...n_t._ _ _ _ _ _ )
LINDA CISZEK, individually; RONALD G.
WILSON and LINDA A. WILSON, husband
and wife; BILL DOLE and MARIAN DOLE,
husband and wife; MIKE ANDERSON and
RAYELLE ANDERSON, husband and wife;
JOE CULBRTTH and SHARON
CULBRTTH, husband and wife; KIRK
HOBSON and KIMBERLY HOBSON,
husband and wife; SETH MOULDING and
JENNIFER MOULDING, husband and wife;
CASY NEAL and KRISTIN NEAL, husband
and wife; and WILLIAM GIRTON and
DOLLY GIRTON, husband and wife,
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CISZEK HAS STANDING
Although the Idaho Supreme Court has detennined that the existence of the required
elements for a declaratory action should be detennined at the time of the court's hearing, rather
than at the commencement of the action, I CISZEK wiIl address the issue regarding standing here
and has also filed on even date herewith supporting affidavits documenting the hann to herself
and her neighbors. CISZEK properly alleged the required elements for a declaratory action in
the Amended Petition ("Petition") seeking a Declatory Action2 filed herein. In the Petition
CISZEK alleges the controversy, in Count One, part 1.1 as whether or not Ordinance No. 417 is
valid. Part 1.5 challenges the validity of Ordinance No. 417 in that there exists no authority
under the Constitution of the State of Idaho, under the general laws of the State of Idaho, the
general laws affecting Counties or the Local Land Use Planning Act that authorizes the BOCC to
change the zoning of two parcels of property by a procedure which simply swaps the zone for
each parcel. A copy of Ordinance No. 417 3 was attached to the Petition showing that certain
parcels of property were in fact rezoned. As a result, this cause of action is not a future action
that may cause harm; passage of Ordinance No. 417 immediately caused hann to the Petitioners.
I

ISEEO v. Idaho State Bd. ofEduc., 128 Idaho 276, 912 P.2d 644 (1996).

2 COUNT ONE: PETITION FOR DECLARATORY JUDGMENT: 1.1 CISZEK petitions this Count, pursuant to the Unifonn
Declaratory Judgment Act, Idaho Code § 10-1201, et seq., for ajudicial examination and determination that the Kootenai County
Board of Commissioners ("BOARD") acted without authority on August 7, 2008, when the BOARD approved FINDINGS OF
FACT, APPLICABLE LEGAL STANDARDS, COMPREHENSIVE PLAN ANALYSIS, CONCLUSIONS OF LAW AND
ORDER OF DECISION in Case NO. ZON08-0001, and enacted Ordinance No. 417 ("DECISION"), true and correct copies of
which are attached hereto collectively as Exhibit "A.". 1.2 CISZEK owns property located at 15950 N. Knudson Road,
Rathdrum, Idaho, which property is located within 300 feet of the property rezoned by the DECISION and is, therefore, an
interested person as defined in Idaho Code § 10-1202. 1.3 A true judiciable controversy exists which will be terminated by the
Court's judgment or decree, pursuant to Idaho Code §§ 10-1205 and 10-1206. 1.4 The property owned by CISZEK lies within
Kootenai County, the DECISION was rendered in Kootenai County, and the Kootenai County Board of Commissioners have
been made a party to this action. Therefore, this Court has jurisdiction and authority to consider this Petition under Idaho Code
§§ 1-705,5-401-403, and 10-120 I. 1.5 The BOARD, on August 6, 2008, approved the DECISION authorizing the rezoning of
two separate parcels as a "swap zone." There exists no authority under the Constitution of the State of Idaho, under the general
laws of the State of Idaho, the general laws affecting Counties or the Local Land Use Planning Act that authorizes the BOARD to
change the zoning of two parcels of property by a procedure which simply swaps the zone for each parcel. WHEREFORE,
Petitioners/Plaintiffs prays for judgment against Respondent/Defendant, as follows: I. For an order vacating the DECISION. 2.
For an amount equal to the amount that Plaintiff's property has been devalued by the DECISION, such amount to be proven at
trial, to be not less than $10,000.00. 3. For reasonable costs and attorney's fees incurred in pursuing this claim pursuant to Idaho
Code §§ 10-1210, 12-117 and 12-12 J. In the event of default the amount of such attorney fees shall equal $8,000.00. 5. For such
other and further relief as the Court deems just and reasonable.
3

A fully executed copy of Ordinance No 417 is found in the record at V. 3 p. 0616
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CISZEK alleges in part 1.2 that she (and the co-petitioners) owns property within 300
feet of the property rezoned under Ordinance No. 417 and is therefore an interested person as
defined in Idaho Code § 10-1202. An interested person under this section is any person whose
rights, status or other legal relations are affected by a municipal ordinance. The Local Land Use
Planning Act (LLUPA) recognizes property located within 300 feet of the external boundaries of
land being considered for a rezone as property that may be impacted by the proposed change in
zoning. 4 CISZEK alleges at least $10,000 in injury to property in the prayer for relief in the
Petition. Assuming the BOCC's argument that CISZEK has not alleged any injury is a challenge
to the Petition, CISZEK clearly alleged injury to property as well as injury to rights, status and
other legal relations affected by a municipal ordinance.
Early Idaho cases held that a complaint could be dismissed for lack of standing if the
plaintiff did not allege sufficient facts 5 or if the complaint did not allege that the plaintiff had a
personal legal right or interest in the controversl or the injury was one in common with the rest
of the general public. 7 CISZEK alleged in the Petition the facts propounding the injury by
alleging the approval of Ordinance No. 417. CISZEK alleged that her property was within 300
feet of the property rezoned thereunder which identifies her personal legal rights affected in this
action and differentiates her from the general public. Under the oldest cases in Idaho, CISZEK
has alleged sufficient facts to have standing in the case at bar.

See I.e. § 67-6511(b).
"A mere avennent of disagreement, without pleading the facts disclosing the grounds for and at least the basis for
plaintiffs claims in connection with the disagreement ... is insufficient. .. " Ayers v. General Hospital, Inc., 67
Idaho 430 at 434, 182 P.2d 958 (1947).
6 "It follows that the controversy must be one that is real and substantial, and if the complaint fails to disclose some
legal interest in the plaintiff, no justiciable controversy is presented for defense." Wood v. Class A. School District
No. 25, 78 Idaho 75 at 78, 298 P.2d 383 (1956). See also Thomas v. Riggs, 67 Idaho 223, 175 P.2d 404 (1946). A
plaintiff must allege a grievance to himself and not one that is shared alike with the public. See Miles v. Idaho
Power Co., 116 Idaho 635, 778 P.2d 757 (1989). Selkirk-Priest Basin Ass 'n v. State, 128 Idaho 831, 919 P.2d 1032
(1996). Schneider v., 142 Idaho 767,133 P.3d 1232 (2006).
7 Bopp v. City ojSandpoint, 110 Idaho 488, 716 P.2d 1260 (1986).
4

5
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Under a more recent case, Bopp v. City ofSandpoint 110 Idaho 488, 716 P .2d 1260
(1986) the court held that to have standing for a declaratory action the plaintiff therein had to
own property adjacent to the bridge being vacated by the city in order to demonstrate a special or
peculiar injury to himself rather that an injury shared by all the residents of the city. CISZEK
has met this more recent test by alleging that her property is located within 300 feet of the
properties rezoned by Ordinance No. 417 and as such CISZEK has propounded an injury
peculiar to herself The Idaho Supreme Court, adopting the doctrine of standing set forth in

Valley Forge College v. Americans United, 454 U.S. 464, 102 S.Ct. 752, 70 L.Ed.2d 700
(1982), described standing as an allegation of "such a personal stake in the outcome of the
controversy as to assure the concrete adversariness which sharpens the presentation upon which
the court so depends.,,8 Alleging proximity to the rezone and over $10,000 in property damage is
a personal stake in the outcome of the controversy so as to assure the concrete adversariness
upon which the court depends. Testimony and evidence presented by CISZEK and her
neighbors during the public hearings provide abundant proof that there will be extensive damage
to property and the health and safety of every person living close to the properties that were
rezoned. 9 That testimony and evidence has properly been admitted as part of the record in this
case.

8 Miles v. Idaho Power Co. 116 Idaho 635, at 641 778 P.2d 757 (1989). See also Harris v. Cassia Count,y 106 Idaho
513,681 P.2d 988 (1984).
9 See testimony at TR. p. 0058 through p. 0116 of Mike Anderson, Kirk Hobson, Kimberly Hobson, Richard Marosi,
Seth Moulding, Rayelle Anderson, Linda Ciszek, Diane VanZandt, Tiny Wilson, Gene Regjovich, Shirley
Regjovich, Casy Neal, and Bill Dole; see written testimony AR. V. 2 p. 0260 of Seth and Jennifer Moulding stating
that "If this zoning change goes through my home will be the closest one to the rezoned property. I do not wish to
have the noise, dust and disturbance of a gravel pit where it was not supposed to be."; Casey Neal p. 0262 "I want to
tell you that I DO NOT support this change as it will drastically effect my home's value as well as a major change in
the Rathdrum Prairie."; Julia Stewart p. 0264 "a Mining operation would have a negative effect on our property
which would lead to a devaluation of our land."; Linda Ciszek's written comments p. 0306 - 0327.
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The doctrine of standing focuses on the party seeking relief and not on the issues that a
party wishes to have adjudicated and the petitioner must allege or demonstrate an injury in fact. 10
CISZEK clearly alleged an injury in fact in the Petition and the record provided to the Court
almost exclusively focuses on the type and amount of injury that neighboring properties and their
owners would have inflicted upon them if mining activities were allowed on either of the
properties rezoned in Ordinance No. 417. CISZEK presented in her opening brief numerous
citations 11 to the record where injuries that would occur to CISZEK and her fellow petitioners
from mining activities were graphically described. The citations included: Statements by CDA
Paving; statements of injuries which were the basis for denial in the decision of the Hearing
Examiner; and harm to the surrounding neighborhood that was summarized in the minutes from
the public hearings. The detrimental dust, noise and traffic created by mining were explained by
CDA Paving at each hearing before the BOCC. The BOCC also refers this Court to further
testimony in the record from CISZEK and her neighbors which confirms the injury in fact that
CISZEK would incur if the rezones provided in Ordinance No. 417 were approved.

Idaho Branch Inc. v. Nampa Hwy. Dist. No.1 , 123 Idaho 237,846 P.2d 239 (1993)
CISZEK's opening brief at page 10 refers the Court to the Narrative submitted by CDA Paving found at AR. V.l
p. 005 and testimony of CDA Paving found at AR. V.l p. 0200. In both citations the best that CDA Paving could
say in favor of the rezones is that it would result is less negative impact to the neighbors than keeping the existing
zoning. The Narrative states " .. . By swapping the zoning the mining is between connected parcels and effects fewer
people .... Less adjacent landowners will be effected by the mining if the zoning were to be changed. As conditions
are now nine adjacent landowners are effected and only four if the zone change takes place." (at p. 005) "Craig
Conrad, applicant's representative, also testified that the applicant's proposal would keep the mining operations
closer to Highway 53, and generally keep the mining operation in a more concentric area, thus minimizing
impacts ... Phil Weis!.. .. Testified that their proposal provided less opportunity for vehicles to effect public roads if
approved." (at page 0200). CISZEK's opening Brief at page 7 cites to the Hearing Examiners recommendation for
denial found in AR. V. 2 pages 0420 -0421 which states in part in paragraph 5.01 : "While the proposed zone
change results in no net increase in lands zoned for Mining, it appears to directly benefit one property owner at the
expense of others. Residences adjacent to the area proposed to be rezoned for mining will be impacted by an
incompatible and more intensive use that what is currently zoned .... " CISZEK's opening Brief at page 8 cites to
page 0425 of AR. V. 2. which is the official minutes of the May 8, 2008 public hearing. In the paragraph identified
as Public Testimony the following sentences demonstrate the harm that would occur to CISZEK: "Those opposed
said this would have an adverse effect on the residents and the health and safety concerns. There were comments
concerned with property values, noise, dust, and quality of life." It is obvious from these citation alone that CISZEK
has demonstrated tangible, personal harm.
10

II
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The BOCC presents to this Court Student Loan Fund of Idaho, Inc. v. Payette County,
125 Idaho 824, 875 P.2d 236 (1994) as authority challenging CISZEK's standing to bring a
declaratory action. The Petitioners in Student Loan Fund could not show that it had suffered or
would suffer any injury as a consequence of the actions of the city and county in approving an
agreement implementing ordinances within an area of city impact. The district court in Student
Loan Fund found that nothing in the record substantiated the Fund's claim that its rights, status

or other legal relations would be affected. 12 The Idaho Supreme Court upheld the district court's
conclusion that the Fund had therefore not demonstrated what hann it would suffer and therefore
did not have standing. The record in the case at bar radiates with testimony and evidence that
neighboring properties will be harmed if mining occurs on either of the sites which were rezoned
by Ordinance No. 417. The plaintiff in Student Loan Fund challenged a violation ofthe open
meeting law and a contemplated future change in zoning. The rezoning that Student Loan Fund
challenged was only a possible future action. In the case before this Court, the illegal swap zone
is an accomplished fact and not a contemplated future change in zoning. The damage to
CISZEK is not threatened. The damage is immediate and ongoing.
In the same brief where the BOCC argues that CISZEK has not demonstrated injury, the
_BOCC provides citation to the testimony of CISZEK and her neighbors detailing the injury they
would incur if the swap zone was approved. The BOCC's brief on page 9 states:
Neighbors in opposition to the zoning changes testified regarding
changes to property values, health concerns and their fears of
having a mine pit in their backyards. A.T. at 46-48, 57, 59.
The BOCC is correct that the neighbors in opposition testified regarding changes to property
values, health concerns and their fears. Below is a summary of the testimony by CISZEK on the
pages of the transcript referred to by the BOCC which provides graphic detail of why CISZEK
12

Student Loan Fund at 826
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has standing to bring this declaratory action before this Court. Page 0046 of the Augmented
Transcript contains the last part of the testimony of Tiny Wilson, a petitioner in this case. His
testimony addresses expansion of the mining operation into the agricultural property adjoining
CDA Paving's existing mine on Highway 53 .

TINY WILSON (page 0046-0047): ..... Stepping Stones are not
the only ones that will be affected by this. There are over 200
homes with approximately 8 - 800 to I 000 people within one mile
of the proposed site that will be affected. Not only by health issues
but by property values also. And I don't care what Coeur d' Alene
Paving says - I do know my property values. And what an effectwhat an adverse effect these changes will have not to mention the
350 students and teachers at Garwood Elementary which is as the
crow flies is only a half a mile away. There is nothing mentioned
in the Coeur d'Alene Paving's narrative that addresses the harmful
effects these issues will have on the health, safety, and welfare of
the public not the added traffic entering Highway 53 without stop
signs or a stop light. ..... no matter what Coeur d' Alene Paving says
these items will have a very adverse effect on the health, safety,
and welfare of the public ..... You can put a pig on - can put a hat
on a pig and you still have a pig. Coeur d' Alene Paving you can
put any type of hat on this you choose and they're still putting the
residence of this area at risk. Based on the findings of fact and
conclusions of law set forth in her document, Lisa Key
recommended the denial of ZON08-0001. I am asking you, no, I
am begging you.
CASEY NEAL (another Petitioner testifying at page 0048 and
0049): My name is Casey Neal, I live at 2147 West O'Connell and
I am completeiy opposed to this .... We' re talking 50 to 100 trucks a
day pulling rock in and out of this - there was one picture that they
had that shows the double yellow line at their entrance in and out
of their pit - there's also - if you could put the other picture back
up. Right here is a school bus stop. Vh, those yellow line down
through this cuz this is actually a downhill slight downhill
approach coming down in here. With that kind of traffic would
your spring pickup as far a s you know construction - road
construction and everything else plus going into the fall you have
the student factor to think there about as well. Uh, there was
already a very serious accident uh about a year and a half ago
where urn two people were killed right in that same very location.
The other issue we have is the air quality. The prevailing wind
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blows southwest northeast about 300 days of the year. Southwest
to northeast. O'Connell Avenue is down right here to everything
blowing this direction regardless. If they were to stay here, the
wind is still going to blow that across their existing the top oftheir
existing pit. .... Garwood Elementary School sits right here.
Directly in line with the pit and you guys are going to coming up
out of the ground - toxins, dirt, dust, contaminants - these kids
don't need to be subject to this ....
RA YELLE ANDERSON (another Petitioner testifying at page
0057): It would really sadden me for the value of our property to
decrease substantially which it will if this mining happens ...... It is
all of our hope that no mining goes on in our back yard. It
probably would be your hope. We knew when we bought there
what we were getting into but we also knew that there was a Comp
Plan in place to protect it and uh I would just ask that your keep
that in mind. I do want out to that 53 is a very dangerous strip of
road. It is a two way highway as you know uh getting on and off
that road is dangerous. I would assume that Coeur d' Alene Paving
business would grow if they were allowed to mine more of that
product which would increase the number of trucks on the road so
at some point that the County would have to address transportation
issues ..... .
CHAIRMAN CURRIE: Could you please point out where you where you live?
RAYELLE ANDERSON: ' Absolutely. Uh, let's see. This isthese are the twenty acres that are being requested for a change.
This is where Seth (another Petitioner) lives. This is'where Tiny
lives (another Petitioner) lives and we live just south of Tiny and
Linda Wilson right here. So we would drive - I drive this out
every morning but I don't drive it home every night because I'm
afraid for my two year old daughter and I to tum off of 53 onto
Knudson because of the upcoming traffic and ongoing traffic.
There is no tum lane. So I do believe there - there is a safety issue
there anyway so we live to answer your question.
MIKE ANDERSON: (another Petitioner testifying at page 0059).
Good evening. My name is Mike-Anderson. I live at 15108 North
Knudson in Rathdrum in the Stepping Stones uh homeowners'
community. And I just want to make a couple of quick points cuz
the hour is late. Uh, when we did buy a house there and the
property five years ago we were - we were well aware of the - of
the zpning - of the current zoning condition there. Where the
mining was and where agriculture was. And we willing to accept
that - that condition and purchase the property and build a house
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there. The change will move the mining closer to our property and
we feel if would affect our property value negatively so I am
asking you to support what your Hearing Examiner said for the
reasons that - that were given in the document and also deny the
request. I'm also concerned for safety of not only my neighbors
but the neighbors that would be in- in the general area there. I'm
concerned about the bus stop there. My two year daughter will
eventually wait there for the bus and she'll go the school that's a
half mile away .... .I'mjust concerned about the - the health aspects
that could be - that - could - that come with that plan ....
Unlike the record found in Student Loan Fund, the record in the case before this Court is
full of evidence that the Petitioners will suffer immeasurable and irreparable physical harm and
property damage if the illegal swap zone is allowed to stand. Not only does the Petition allege
harm, the citations presented in CISZEK's opening brief present consistent evidence that actual,
concrete harm will occur if the rezone was approved. The BOCC approved the rezone through
passage and the subsequent publication of Ordinance No. 417 13 and it is from this illegal action
that CISZEK seeks relief.
A SWAP IS A CONTRACT
The BOCC argues in its Brief at page 11 that the Board could have denied both requests
or approved either one but not the other. CDA Paving argues in its Brief at page 13 that if the
Board did not like one or the other rezones the BOCC could have denied the application outright.
It is the difference between these two arguments that is the issue here. CDA Paving has the
correct argument. The "application" is the request by CDA Paving, which the BOCC accepted
as one application, to swap zones on two separate areas of property. The BOCC has the
authority under Idaho Code § 67 -6511 (b) to either "adopt or reject an ordinance amendment" to
a zoning district. The amendment proposed by CDA Paving was to swap zones. It was not a
proposal to change or not change the landlocked parcels currently zoned mining to an
13 An executed copy of Ordinance No. 417 is found at AR. V. 3 p. 0616 and confirmation of the publication of
Ordinance No. 417 is found at AR. V. 3 p. 0617.
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agricultural zone. Nor was the proposal to change or not to change the parcels adjoining their
Highway 53 site currently zoned agricultural to a mining zone. The proposal was to change both
or to change neither. The BOCC did not have the discretion to accept or deny one rezone but not
the other. The BOCC, by accepting the application to swap zones, implicitly contracted with
CDA Paving that it would not rezone the properties independently. The BOCC agreed that it
would only rezone one area if it also rezoned the other area. This contract limited the inherent
discretion of the BOCC to zone property and the action taken by the BOCC to swap zone
property under this contract is therefore illegal.
The BOCC argues that each rezone was considered separately and point to some
introductory comments of each Commissioner touting individual consideration of the proof. The
BOCC made one motion to accept or deny on one application - Case Number ZON08-0000 1.
Commissioner Tondee made the motion to approve the application at the deliberations of July
10, 2008 stating:
So with that, I would move on Case Number ZON08-0001 a
request by Coeur d' Alene Paving to change the zoning
classification on 20 acres from mining to agricultural and another
20 acres from agricultural to mining, that we approve the request. 14
Commissioner Piazza made the motion at the proceedings on August 7, 2008 to sign Ordinance
No. 417 stating:

Proceed with signing on Ordinance Number 417, Case - Case No.
ZON08-000 1, a request for Coeur d' Alene Paving to change the
zoning classification on 20 acres in the mining to agriculture and
approximately 20 acres from agriculture to Mining. IS
Other than the preemptory remarks by the Commissioners that each rezone was
considered on its own merits, there is nothing in the record that shows that each rezone was
14

15

P.A.T. V. 1 pg. 0008 lines lO-14.
P.A.T. V. 1 pg 0011 lines 2-6 .
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considered individually, independently, or apart from one another. In fact, the record shows that
every discussion of the rezones of the BOCC from the hearings to the deliberations co-mingled
the potential hann from one rezone and the potential merits of the other rezone. Each motion of
the BOCC from approval of the Decision and Order to the approval of Ordinance No. 417 linked
each rezoning one to the other.

It was the perceived hann of mining the landlocked parcels that forced the approval of
the Highway 53 parcels. Mining on Highway 53 parcels would not have been approved if the
rezones could have been separated into independent decisions before the BOCC. Approval of
the rezone of the landlocked 20 acre parcels from mining to agricultural was a slam dunk. The
deliberations began with comments by the individual Commissioners that this rezone was eas)'.
Commissioner Tondee opened his discussion of the rezones by stating:
.. .1 would probably - I'll go first on the - the easy one I guess. Is
the zone change request from mining to urn agriculture. Uh, - I
guess the change in conditions that justify that is the houses around
that are there that are - becoming a more residential area and the
use of that property urn as mining would be deterred a little bit
public safety. I
Commissioner Piazza also immediately supported the rezone of the 20 acre parcels from mining
to agricultural stating: " ... 1 can understand that - that one being changed from (inaudible).
Benefits not only the immediate neighbors but neighbors along the road also by less traffic
(inaudible). I would agree on that one."I7 Ifthe Commissioners actually had had the discretion
to approve just this one request to rezone property from mining to agricultural, it is clear from
the record that this rezone would have been approved on its own merits. 18

It is also clear from

P.A.T. V. 1 pg. 0002 lines 25, pg. 3 lines 1- 6.
PAT. V. 1 pg. 0003 lines 18 - 22.
18 Chainnan Currie apparently did not approve rezoning either parcel explaining that the property owners knew the
risk of the zoning before they build their homes and therefore the zoning should not be changed. P.A.T. V. 1 pg.
0004 lines 7-15.
16

17
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the record that, standing alone, a request to rezone these parcels from mining to agricultural
would have been approved without opposition from the neighbors. It would have sailed through.
Would the parcels zoned agricultural have been rezoned to mining if this rezone request
stood alone? The answer is no, and perhaps the best document to look at in resolving this
question is the Decision and Order, a copy of which has been attached hereto as Exhibit "A" for
convenience of the Court. Although parts of the Decision and Order are separated into portions
addressing one rezone and another portion addressing the other rezone l9 it is apparent even from
these separate parts that the reasoning supporting the rezone of the parcels from agricultural to
mining related directly to saving the neighbors the agony of having a mine open on the
landlocked parcels. 2o
First we ask this Court to look at Part V of the Decision and Order which addresses the
"Board Analysis". This analysis of the swap zone is not divided into separate parts for each of
the rezone requests. This is a significant departure from the "separate but equal" argument that
the BOCC wants this Court to accept. It is apparent from the analysis presented in Part V that
the BOCC could not review one rezone without comparing it to the other rezone. It is also
apparent that the swap worked to CDA Paving's advantage. The Board could only remove
mining from the landlocked parcel ifit approved expanding mining at CDA Paving' s existing
Highway 53 site. For example, in the quotation set forth below the Board clearly recognizes that
19 Part II of the Decision and Order concerning FINDINGS OF FACT is divided into "Mining zone- toAgricultural zone Request" covering paragraphs 2.01 through 2.19 and "Agricultural zone - to - Mining zone
Request" covering paragraphs 2.20 through 2.38: Part IV concerning COMPREHENSIVE PLAN ANALYSIS is
divided into "Mining zone - to - Agricultural zone Request" covering paragraphs 4.01 though 4.11 and
"Agricultural zone to Mining zone Request" covering paragraphs 4.12 through 4.22.
20 Paragraph 4.18 of the Decision and Order regarding the Goal of Transportation states "Based upon the applicant's
testimony, it appears that approval of this application (agricultural to mining) will minimize impacts to the local
road system ifscale operations remain at their current location." This fmding relates to the Applicants testimony
that the scale operations would continue to be located at its current location just north of Highway 53 so if the
landlocked parcels (mining to agricultural) were not rezoned, mining trucks would be forced to use the local road
system to truck mined materials from the landlocked parcels to the Highway 53 site. This finding proves the point
that the portion of the swap zone requesting that the Highway 53 parcels be rezoned to mining was not justified on
its own merits.
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residential uses have grown in this area but justifies the expansion of mining operations only
because there is a swap which allegedly results in no net mining gain.
The Board does recognize that it is unfortunate that traditional
agricultural activities and practices have given way to more intense
residential uses. However, because the Applicant is not requesting
additional property zoned Mining, but rather two distinct areas for
zone change that result in no net change in the overall acres zoned
in either category, when taken in full perspective the request
appears to be reasonably necessary and in the best interest of the
pUblic?1
Clearly, if the swap was not present and the BOCC was only considering an increase in mining
activities in an area characterized by "more intense residential uses," there would be no
"however" in the above paragraph and the request to increase mining activities would fail.
In the analysis set forth below, the BOCC recognizes that increasing any additional
mining activity will impact the residents and is trying to minimize the impact. Since the BOCC
does not have a choice to deny all mining expansion in this area (as it would have if each rezone
stood on its own), the BOCC makes the decision that will result in the least harm .
.. , .And, with the installation of the benn which the Applicant
testified will be in place when the mining activity continues south,
the adjacent property owners in particular and the area residents in
general will be minimally impacted when the mining activity
moves onto the property subject to this request. On the other hand,
if this request was denied, the Applicant would commence mining
activities on the 20 acres to the southwest ofthe current mining site
which would adversely affect a bigger area with greater impacts to
a larger group of land owners as it is bordered on three sides by
agriculturally zoned properties. Therefore the Board feels that this
. reasonabl y necessary and
'
22
request IS
appropnate.
Clearly, if the BOCC had the opportunity to change the zoning to agriculture on the landlocked
parcels and to keep the agriculture zone on the Highway 53 parcels, no resident would be
negatively impacted. Ifthe BOCC could have made a decision to not allow an increase in
21
22

A.R. V. 3 pg. 0612 first paragraph.
A.R. V. 3 pg. 0612 second paragraph.
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mining activities at either site, there would be no "on the other hand" in the above paragraph.
There is no other reason stated to support an increase in mining activities at the Highway 53 site.
The only reason that the BOCC approved the rezoning for the Highway 53 parcels was to save
the neighbors from mining on the landlocked parcels.
The final paragraph of the Board's analysis begins with the statement: "Finally, the
Board feels that this request is consistent with the overall goals and policies of the
Comprehensive Plan." Assuming that a "feeling" is a finding one must look to the facts in the
record to determine if this finding can be supported?3 In the first paragraph of this part ofthe
analysis the BOCC states that" .... although perhaps more intense, the Board feels that Mining
zone appears to be compatible with Agricultural zone." After searching the record, CISZEK
finds no written evidence or oral testimony that even addresses this finding.
The pages of the Kootenai County Zoning Ordinance defining the Agricultural Zone and
the pages defining the Mining Zone have been attached hereto as Exhibit "B" for the Court's
convenience. Nothing in the Zoning Ordinance suggests that these two zones are compatible.
Compatibility of these two zones was never presented or discussed at any public hearing where
the public could comment on this finding. The first appearance ofthis finding is in the Decision
and Order, paragraph 4.18 which states: "Further it could be argued that Agricultural and
Mining are compatible zoning classifications." CISZEK suggests that this finding is indeed
· to argument. 24
sub~ect

Love v. Board of County Com 'rs ofBingham County, 108 Idaho 728, 701 P .2d 1293 (1985). Howard v. Canyon
County Rd. of Com 'rs, 128 Idaho 479,915 P.2d 709 (1996). Gordon Paving Co. v. Blaine County Bd. of County
Com 'rs., 98 Idaho 730, 572 P.2d 164 (1977). Spenser v. Kootenai County, 145 Idaho 448, 180 P.3d 487 (2008).
24 Although tntroducing a new finding after the opportunity for public comment and debate is closed is grounds to
overturn a decision, CISZEK is not presenting this argument here because a Reply Brief would not be the
appropriate place to introduce a new argument. CISZEK raises this point only as an additional example of how far
the BOCC had to stretch logic in order to approve the agriculture to mining portion of the swap zoning.
23
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This finding illustrates the difficulty the BOCC faced in approving the mining part ofthis
swap zone. The Comprehensive Plan Future Land Use Map shows all the parcels in this swap
zone are designated Rural Residential. 25 All of the parcels in this swap zone were in fact already
subdivided into residential parcels as part of the Stepping Stones Subdivision. 26 Changing the
zoning designation from mining to agricultural so that the landlocked parcels could actually be
built out for residential purposes conforms exactly to the Comprehensive Plan Map. The parcels
on Highway 53 were also subdivided into residential parcels. Changing the zoning to mining on
these parcels means that they can never be used for residential purposes. This part of the swap
zone is completely contrary to the Comprehensive Plan Future Land Use Map. Residential
structures are not allowed in mining zones. 27 The BOCC had to support this mining rezone in
some manner in order to approve the swap. The BOCC did so by publishing this novel finding
that a Mining zone. is compatible with the Agricultural zone. This finding alone demonstrates
clearly that ifthe BOCC had had the discretion to approve or deny each rezone requested by
CDA Paving, the BOCC would have approved the Mining to Agricultural rezone and would
have denied the Agricultural to Mining rezone because this rezone, standing alone, was
unsupported by the evidence and was not compatible with the Comprehensive Plan.
Why would the BOCC go to this extraordinary effort to support the mining rezone?
Because, CDA Paving vividly painted a scenario at each hearing, that approving the swap would
negatively affect only 2 neighbors while denying the swap would negatively affect up to 11
neighbors. 28 If you compare the math, the swap is the only way to go. Swap zoning is illegal for

R. V. 3 p. 0601 paragraph 2.07, p. 0603 paragraph 2.26.
R. V. 3 p. 0604 paragraph 2.04, p. 0603 paragraph 2.23.
27 See Exhibit "B" Zoning Ordinance, Chapter 12 Mining Zone § 9-12-7 PROHIBITED USES: A. "All types of
dwelling units."
28 A.R. V. 1 p. 0199.
25

26
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this very reason. Each zoning decision must be reviewed upon its own merits rather than being
reviewed by comparing what would be gained or lost under another rezone.
CISZEK WAS DENIED DUE PROCESS
Other arguments are presented in the briefs submitted by the BOCC and CDA Paving
regarding the issue of due process. It is axiomatic that if there is an implied contract that limits
the discretion of the BOCC to make independent decisions, no party at the hearings is provided
due process. The agreement that limits the discretion of the BOCC taints the entire process and
every party to the process. It does not matter how many hearings are held or how much notice is
given, the fact remains that any testimony CISZEK gave supporting the approval of one rezone
and opposing the approval of the other rezone could not be considered by the BOCC because the
BOCC had divested itself of authority to approve one but not the other rezone.
Because the rezone of the parcels on Highway 53 could not be supported on its own,
CDA Paving presents rather bizarre conclusions to try to shore up the decision ofthe BOCC to
approve this portion of the swap zone. For example, CDA Paving states on page 3 of its Brief
that Interstate Concrete has abandoned mining operations to the west of the mining pit that CDA
Paving operates on Highway 53. The testimony highlighted by CDA Paving does not support
this conclusion. 29 The testimony referrers to continuing mining activities in this area and

29 Paul Franz, manager ofInterstate is speaking in this part of the Transcript and in the lines identified by CDA
Paving he is describing the location of the Interstate mine in relation to the two parcels being swapped. Mr. Franz
testimony when read in full describes continuing mining activity at the site and a life of 5 years ifInterstate mined it
hard. Mr. Franz's point however is that the area has changed and mining is a bad idea in this neighborhood now.
He explains that the last 35 years has brought intense residential use to the area including 5 and 10 acre residential
lots and a densely populated trailer park across the street from the CDA Paving mining operations. Interstate has its
property for sale only for residential uses due to the residential encroachment in the area. Mr. Frantz also points out
that because CDA Paving is not required to have a conditional zone development agreement as part of this swap,
CDA Paving is not required to but in berms or landscaping that is need to protect the residences from the expanded
mining activities. Mr. Frans correctly points out that CDA Paving under this proposed rezone is only required to
follow the few restrictions found in the Zoning Ordinance and CDA Paving can say what they want but the BOCC
cannot require them to keep any of the promises made during the public hearings. The Decision and Order confirms
this point (as discussed before) when the BOCC states its "confidence" in CDA Paving complying with its testimony
rather than making CDA Pavings compliance a condition of the rezone. Almost buried in this testimony is an
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implores the BOCC to phase out mining because it is incompatible with the developing
residential nature of this part of Kootenai County.
CDA Paving argues on page 7 of its Brief that the BOCC complied with Kootenai
County Code §9-21-5 which requires the BOCC to analyze each rezone request and find that the
proposed zoning amendment is reasonably necessary, is in the best interest ofthe public and is in
accordance with the comprehensive plan. CDA Paving also argues that the BOCC reviewed this
critical finding separately for each property being swapped. However, when one reads the
Decision and Order it is clear that the BOCC approved each rezone not separately, but in reliance
upon the other rezone. For example, the BOCC finds that the swap zone is reasonably necessary
and in the best interest of the public because the "Applicant is not requesting additional property
zoned Mining, but rather two distinct areas for zone change that result in no net change in the
overall acres zoned in either category." The BOCC analysis continues to further combine these
two rezone requests by stating
....And, with the installation of the berm which the Applicant
testified will be in place when the mining activity continues south,
the adjacent property owners in particular and the area residents in
general will be minimally impacted when the mining activity
moves onto the property subject to this request. On the other hand,
if this request was denied, the Applicant would commence mining
activities on the 20 acres to the southwest of the current mining site
which would adversely affect a bigger area with greater impacts to
a larger group of land owners as it is bordered on three sides by
agriculturally zoned properties. Therefore the Board feels that this
request is reasonably necessary and appropriate. 30
The BOCC simply did not and could not separately analyze each zone change.
illuminating comparison of the two parcels being swapped. Mr. Franz is an experienced manager in the field of
mining. He states that 20 acres can "hardly be mined at all" (pg 0053 lines 13 - 14). CDA Paving also testifies to
the difficulty and expense of mining these 20 isolated, landlocked acres. (see page 9 of CISZEK MEMORANDUM
IN SUPPORT OF DECLARATORY JUDGMENT) However, as Mr. Frans points out switching mining to the
other parcel "will extend their mining extensively" ( pg 0053 lines 14 - 15). As Seth Molding stated at the hearing
" ... in short, I think that Coeur d'Alene is running a bluff. They're not going to mine the property that is zoned
mining and it only benefits them if they get the swap." (TR. p. 0107 lines 24-25, p. 0107 lines 1-2.)
30 A.R. V. 3 pg. 0612 second paragraph.
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CDA Paving also asserts that the BOCC did an extended analysis of whether the
proposed zone changes are "in accordance with" the existing comprehensive plan citing to pages
0208 - 0212 of the Decision as evidence. The statements found in this portion of the Decision
and Order, if they can be stretched to resemble an "analysis" do not support a finding that the
rezone of agriculturally zoned property to a mining zone is in accordance with the
Comprehensive Plan. As stated before, to support the conclusion that a mining zone is
compatible with the Comprehensive Plan, the Board went to the extraordinary length to find,
without any supporting discussion or evidence, that mining uses are compatible with agricultural
uses. This finding is fiction and not the extended analysis that CDA Paving proposes.
Using the language found in Idaho Code § 67-6522, the BOCC argues that it has the
authority to combine related permits for the convenience of applicants. This section may allow
the BOCC to combine permits but it provides no authority for the BOCC to swap permits; nor
does this section apply to the act of rezoning property. The BOCC concedes that the Idaho
Supreme Count has reminded us in several recent cases that the law distinguishes the act of
granting permits from the act of zoning property. The BOCC's reliance upon Idaho Code § 676522 is clearly misplaced. Although reliance upon Idaho Code § 67-6522 as authority to swap
zones may be creative, it is not a supportable position.
Finally, CDA Paving and the BOCC argue that there was no contract zoning in this case.
Blacks Law Dictionary (Fifth Edition) defines a contract as an agreement between two or more
persons which creates an obligation to do or not to do a particular thing. The two or more
persons in this case are the BOCC and CDA Paving, and both are competent parties. The subject
matter is swapping the zoning on two separate twenty acre parcels. The consideration or
impelling influence which induced the BOCC into performing the contract was the strong desire
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to eliminate the possibility that mining would occur on the landlocked parcel. CDA Paving in
return received the benefit of expanding its current mining operations on Highway 53 at minimal
expense and maximum profit for the company. The BOCC's obligation to rezone one property
only if it also rezoned the other property sets the contract. Swap zoning by its nature is an
implied contract to swap zones, not to independently zone each parcel. Swap zoning is a limited
decision and violates the principles of zoning.
Both CDA Paving and the BOCC distinguish two cases cited by CISZEK, Dacy v.
Village ofRuidoso 114 N,M, 699, 845 P.2d 793 (1992) and County ofAda Board of Com 'rs v.
Walter 96 Idaho 630,533 P.2d 1199 (1975). The facts are easily distinguishable. The Court's

analysis, however, applies. It is not the number of hearings required under any zoning procedure
that meet the requirements of due process or guarantee compliance with the Local Land Use
Planning Act (LLUP A). The BOCC could hold 100 hearings on this swap zone request and it
would still not meet the requirements of LLUP A and the hearings would still violate the due
process rights of CISZEK. Mr. Duncan and Mr. Wetzel testified that a swap-zone was illegal
because by nature it limits the discretion of the BOCC to independently analyze and
independently determine to approve or deny each rezone. The BOCC heard the warning in this
testimony and attempted to rectify the error by drafting one decision and order with two parts,
separating the analyses of each zone. The BOCC also introduced their comments during
deliberations with statements that each rezone was considered separately. The fact that their
"separate analysis" is not separate at all only illustrates the inherent prejudice created by swap
zonmg.
The BOCC is obligated under LLUP A to consider each request to rezone property based
upon the unique facts and circumstances of the property. Th.e public has the right to testify for or
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against each rezone of property and the right to have their testimony considered on the merits of
that property. No amount of hearings or notice can correct the inequity of exchanging the merits
of one rezone for the merits of another rezone. Zoning is not a limited act.
Only persons fortunate or wealthy enough to own exchangeable property would be able
to reap the benefits of swap zoning. LLUP A was not written to provide aid and assistance to the
fortunate and wealthy. LLUP A provides procedures to assure that all people are to be provided
equal consideration in land use decisions.
ATTORNEY FEES
The public hearings that CISZEK dutifully attended were travesties. Testimony from
conservative, experienced attorneys warned the BOCC that there is no legal bases, law,
commentary, or reference in published literature, guides or legal treatises that would support
swapping zones. CISZEK has endured hours of meaningless hearings and incurred costs and
attorney's fees to bring this case to court. CDA Paving was insistent and aggressive it its pursuit
of swapping zones because CDA Paving knew that a request to expand mining operations in this
growing residential area would fail. The swap changed the playing field and CDA Paving played
the new field strategically, never failing to impress upon the BOCC how very bad mining would
be on the landlocked parcel. The strategy was effective. In order to assure that mining would
never occur on the landlocked parcel the BOCC was willing to let mining expand at the Highway
53 site. CDA Paving benefited all the way around and the neighbors were effectively shut out of
any meaningful debate of the merits of expanding mining at the Highway 53 site.
It is inexcusable for the BOCC to assume that a zoning procedure like swapping zones,

however convenient, can just be made up out of thin air. All citizens should be confident that
their governing agencies will follow the law. It is unjust that ordinary citizens like CISZEK are
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required to incur substantial attorney fees and costs to correct a procedure that has absolutely no
basis in fact or law. CISZEK is entitled to attorney's fees under Idaho Code § 12-117. The
purpose of 12-11 7 is to deter groundless or arbitrary action and to provide a remedy for persons
who have borne unfair and unjustified financial burdens defending against groundless charges or
attempting to correct mistakes agencies should never have made. 31 The BOCC acted without a
reasonable basis in fact or law at the aggressive urging of CDA Paving. Attorney's fees have
been awarded against Interveners before,32 and such award would be appropriate in this case.
CONCLUSION
Swap zoning is illegal. Swap zoning occurred in this case. The ordinance approving the
swap zone, Ordinance No. 417 is an illegal act of the BOCC and we ask this Court to find that it
is void on it's face. If CDA Paving determines to again apply to Kootenai County for the rezone
of these properties each rezone should be separated into different case numbers and proceed with
separate hearings and separate decisions supported by separate findings of fact.
.

~

DATED this ~day of October, 2009.
WETZ L, WETZEL & HOLT, P.L.L.C.

a L. Rayborn Wetzel
orney for Petitioners/Plaintiffs

31 CanallNorcrestiColumbus Action Committee v. City o{Boise. 136 Idaho 666, 67139 P.3d 606, 611 (2001). Rincover v. State,
132 Idaho 547,549,976 P.2d 473,475 (1999). Bonner County v. Bonner County Sherin-Search and Rescue. Inc. 142 Idaho 788,
134 P.3d639 (2003).
32

Rural Kootenai Organization, Inc. v. Board of Com 'rs., 133 Idaho 320, 993 P.2d 596 (1999).
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BEFORE THE BOARD OF COMMISSIONERS OF KOOTENAI COUNTY, IDAHO
IN THE MATTER OF THE APPLICATION OF
COEUR D'ALENE PAVING, INC. A REQUEST
TO CHANGE THE ZONING CLASSIFICATION
ON APPROXIMATELY 20 ACRES FROM
MINING TO AGRICULTURAL AND
APPROXIMATELY 20 ACRES FROM
AGRICULTURAL TO MINING

)
)
)
)
)
)
)

CASE NO. ZON08-0001
FINDINGS OF FACT,
APPLICABLE LEGAL
STANDARDS, COMPREHENSIVE
PLAN ANALYSIS, CONCLUSIONS
OF LAW AND ORDER OF
DECISION

I

COURSE OF PROCEEDINGS

1.01

On or about January 6, 2008, a pre-application conference was held to discuss this request.

1.02

On January 16,2008, a complete application was submitted to the Kootenai County Building and
Planning Department.

1.03

The Building and Planning Department issued a Notice of Public Hearing on this application,
Case No. ZON08-000I, with the hearing held March 6,2008. On February 5, 2008, notice was
published in the Coeur d'Alene Press. On January 31, 2008, notice was provided to adjacent
property owners within 300 feet of the project" site. On February 5, 2008, notice was posted on
the site. Based on signed affidavits in the file, the requirements for public notification have been
met.

1.04

On March 6, 2008, a public hearing was held before the Kootenai County Hearing Examiner.
Mark Mussman introduced the case. He testified that an affidavit of notice had been received
from the applicants. He testified that the applicants were seeking a zone change from Mining to
Agricultural on 20 acres of land, and requesting at the same time that 20 acres of land zoned
Agricultural be re-zoned to Mining. He testified that the Comprehensive Plan identified the
future land use in the area to be rural residential. Phil Weist, applicant's representative, testified
that they applicants were trying to essentially trade zoning designations so that an expansion of
their mining operation could remain contiguous with the existing operation, and allow them to
utilize their existing driveway access to Highway 53. He introduced into the record an easement
demonstrating that there is a valid access easement through Stepping Stones Subdivision for
gravel and mining operations, with said easement dedicated to the subject properties that are
being requested to be re-zoned from Mining to Agricultural (Exhibit HE-IOOO). He testified that
11 properties will be negatively effected if the applicants expand their mining operations on the
twenty acres currently requested to be re-zoned Agricultural, while only 2 property owner will be
impact if the zone change is approved, thus allowing them to expand their mining operation to the
area that is requested to be rezoned from Agricultural to Mining. Mr. Weist introduced into the
record a letter from Don Davis, Transportation Planner for Idaho Department of Transportation,
indicating that lTD had no concerns related to traffic operations, given that their was no net
change in the area zoned for mining (Exhibit HE-IOOl). Mr. Weist also testified that rezoning
the property as requested to allow for relocation of the mining operation expansion would
ultimately improve the final elevations and the overall "lay of the land" upon restorations. He
noted that their operation was adjacent to an Interstate. Concrete & Asphalt mining operation that
had been in this location since the 1970's. He introduced into the record an aerial photo of the
vicinity of the rezone and their current operation to demonstrate how a contiguous pit would
result in preferable ultimate elevations than two pits, as would be the outcome if the rezone was
not approved (Exhibit HE-t002). He also submitted into the reco d documentation of
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reclamation plan approval by Idaho Department of Lands, noting that the approval required that
the operations mine to no closer than 30 feet of the existing water table (Exhibit HE-I003).
Craig Conrad, applicant's representative, also testified that the applicant's proposal would keep
the mining operations closer to Highway 53, and generally keep the mining operations in a more
concentric area, thus minimizing impacts. He also testified that if the mining expansion occurred
in the area currently zoned Mining (that was being requested to be re-zoned as Ag), it would
require excavation to begin at the level of the existing homes in the immediate vicinity. He noted
that since the current operation was bought by Coeur d'Alene Paving, they have cleaned up
operations at the pit. Todd Kauffman, applicant's representative, testified that expansion into the
are currently zoned for mining would result in significantly amounts of excavated materials being
transported around Atlas Road to Highway 53, to the existing mining operation in order to weigh
the materials prior to shipment.
One member of the public spoke in favor of the requested re-zone, indicating that he felt the
proposal made common sense, and was better for the community. He noted that the Atlas Road
and Highway 53 intersection was a blind intersection, thus making transport via Atlas to Highway
53 to the existing scale a bad option. Two other people indicated they.were in favor, but did not
wish to speak. Two people with neighboring residences spoke in opposition, citing concerns
related to negative impacts and nuisances from the proposed mining operation, and testifying that
it will cost significantly more for the applicant to develop the existing mining lands, as opposed
to the lands proposed to be rezoned. They testified that they purchased their property with the
knowledge that adjacent lands were agricultural, and that the applicant was aware of the zoning of
their land and the conditions associated with those lands at the time they bought the mining
operation. Paul Franz, representative of Interstate Concrete and Asphalt, which owns an adjacent
mining operation, also spoke in opposition to the request. He testified that if the applicants were
to expand their operation in the area that is currently zoned for mining, they would only be able to
mine down 20 to 30 feet from existing ground levels. He noted that the surrounding land use is
large lot residential, with average lot sizes of approximately 10 acres in the vicinity, even though
the applicant is requesting that a portion of the land be zone AG. He suggested that mining in this
area should be phased out, due to the growth of residential in the vicinity, and that this proposal
would serve to prolong mining in the area. He proposed the need for conditional zoning, at a
minimum, to provide buffering for adjacent residential uses, and limits on the land use. He
submitted his comments into the record as Exhibit HE-IOOS. One other person indicated he was
opposed, but did not wish to speak.
Phil Weist provided rebuttal testimony. He testified that their proposal provided less opportunity
for vehicles to effect public roads if approved. He also testified that the home of one of the
people who testified in opposition would be 205 feet from the toe of the proposed berm. He also
testified that concerns from the neighbors regarding impacts such as dust and noise are
unfounded, because the wind blows from the SW to NE. He also noted that their mining permit
limits them to excavations no closer than 30 feet from the aquifer. Craig Conrad, applicant's
representative, also testified in rebuttal. He stated if they don't get the zone change approved,
they will expand their operation in the area currently zone Mining, which wiII impact more
people, and be closer to neighboring houses. No other testimony was heard, and the hearing was
closed.
1.05

The Building and Planning Department issued a Notice of Public Hearing on this application,
Case No. ZON08-0001, with the hearing held May 8, 2008. On April 8, 2008, notice was
published in the Coeur d'Alene Press. On April 1, 2008, notice was provided to adjacent
property owners within 300 feet of the project site. On April 4, 2008, notice was posted on the
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site. Based on signed affidavits in the file, the requirements for public notification have been
met.
1.06

On May 8, 2008, a hearing was held before the Board of County Commissioners. Mark
Mussman introduced the case, stating the Hearing Examiner recommended denial. The
Applicant's representative, Sandy Young, testified that the 20 acres requested to change from
Agricultural to Mining is a natural progression of the existing mining activity and the 20 acres
requested to change from Mining to Agricultural would prevent adverse impacts to the
surrounding property owners. Because the existing mining operation is below the grade of
Highway 53 and the adjacent properties, Ms Young stated that continuing the operation to the 20
acres adjacent to the south would not have an adverse impact on the surrounding property owners.
Ms. Young further stated that by consolidating the mining operation, traffic associated with the
mining operation will be restricted to the existing access on Highway 53. There was further
testimony from individuals supporting this request mainly centered on keeping the traffic
associated wiih the mining activity away from the residential uses on the surrounding properties.
There was considerable testimony in opposition to this request. The opposition centered on the
adverse affect additional mining zoned property would have on the value of the surrounding
properties. In addition, those opposed were concerned with potential environmental issues
associated with mining activities. Finally, testimony revealed concerns with a water line running
through the 20 acres requested to be re-zoned to Mining. This water line is part of the Stepping
Stones subdivision water system. In rebuttal, the Applicants testified that dust mitigation and
other environmental concerns are addressed in the required reclamation plan filed with the State
of Idaho. Also, the Applicants assured Stepping Stones residents that the water line will be
appropriately relocated without interruption of water service.

1.07

When all testimony was received, the Board of County Commissioners closed the public hearing.
Commissioners Piazza and Tondee expressed disagreement with the Hearing Examiner's
recommendation while Chairman Currie agreed with the Hearing Examiner. Because the Board
indicated that they would make a substantial change to the Hearing Examiner's recommendation,
the Board passed a motion to schedule an additional public hearing.

1.08

The Building and Planning Department issued a Notice of Public Hearing on this application,
Case No. ZON08-000I, with the hearing held June 26, 2008. On May 27, 2008, notice was
·published in the Coeur d ~41ene Press. On May 22, 2008, notice was provided to adjacent
property owners within 300 feet of the project site. On May 28, 2008, notice was posted on the
site. Based on signed affidavits in the file, the requirements for public notification have been
met.

1.09

The Board of County Commissioners held a public hearing on June 26, 2008. Mark Mussman
introduced the case. The Applicant's representative, Sandy Young, briefly reminded the Board of
the particulars of this request. Ms. Young also submitted a site disturbance agreement form,
including the amount of the required financial guarantee and plans for a berm around the
perimeter of the proposed Mining zone (Exhibit B-2000). Ms. Young also reiterated that
continuing the existing mining to the south into the 20 acres currently zoned Agricultural would
have far less impact than mining the 20 acres that the Applicants proposed to re-zone to
AgriculturaL There was additional testimony in favor of this request centering on supporting the
traffic associated with the existing mining activity to access Highway 53. The opposition
testimony again centered on environmental concerns, aquifer protection, traffic on Highway 53,
adverse affect on property values, zone "swapping" is illegal and this request does not comply
with the Comprehensive Plan. In rebuttal, Ms Young stated that this request does not include

0600
n .....

4tL~

Order of Decision

1.10

c.

. ZON08-0001 (Coeur d'Alene Paving,

Page 4 of 17

increasing the Mining zone in the area, only to relocate property zoned Mining so that it is
contiguous to existing mining activities.
After all testimony was taken, the Board of County Commissioners closed the public hearing and
moved to take this request under advisement and scheduled this request for deliberations on July
10,2008.

1.11

At their deliberatio,ns July 10, 2008, the Board of County Commissioners discussed this request.
Commissioner Tondee stated that the Applicant has shown the need for this zone change

II

FINDINGS OF FACT
Mining zone - to -Agricultural zone Request

2.01

Applicant. Coeur d'Alene Paving, Inc., 120 E. Anton Avenue, Coeur d'Alene, ID 83814.
(Exhibit A-I, Application)

2.02

Owner. Beacon West, LLC, P.O. Box 1402, Hayden, ID 83835.

2.03

Proposal. The Applicant is requesting to change the zoning classification on approximately 20
acres from Mining to Agricultural. The Applicant's narrative states that they are requesting the
zone change to allow current Mining that is removed from the current mining activities performed
by the Applicant to be able to be development residentially. (Exhibit A-4, Narrative)

2.04

Location and Legal Description. The site is located south of Highway 53 and north of Boekel
Road between Ramsey Road and Atlas Road. The site is described as Lots 3 and 4, Block 4,
Stepping Stones Subdivision. The parcel numbers are 0-7635-004-003-0 and 0-7635-004-004-0,
and the serial numbers are 178543 and 178544.

2.05

Surrounding Zoning. The subject property is adjacent to Mining zoned property on the north
and by Agricultural zoned property on the south, east and west. There is other property zoned
Mining to the north and also to the southeast as well as property zoned Rural to the north, south
and west. In addition, there is property zoned Commercial in close proximity to the north.
(Exhibit 8-1, Zone Map)

2.06

Surrounding Land Use. The surrounding land use in the area consists of single family
residences with accessory buildings on lots and parcels five acres and larger in size. There is
mining activity adjacent to the north.

2.07

Comprehensive Plan Designation. The Kootenai County Future Land Use Map designates this
area as Rural Residential. Rural Residential designations are given to areas that border rural areas
and may actually be rural in appearance. Distinguishing these areas from those designated Rural
is the si7.e of the existing parcels and the level of police and fire protection.

2.08

Existing Land Use. All of the property subject to this request is currently undeveloped.

2.09

Flood Zone and Wetlands. According to the Flood Insurance Rate Map panel number 1600760100D. the property is not located within an area of special flood hazard. There are no wetlands
on the site.

2.10

Area of City Impact. The subject property is not located within any Area of City Impact.
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2.11

Physical Characteristics. The Soil Survey of Kootenai County Area, Idaho identifies the soil in
the area to generally be Avonville fine gravelly silt loam. This is a very deep, well drained soil
that is mainly used for pasture, hay and small grain production. Permeability is moderate, runoff
is slow, and the hazard of erosion is slight. Vegetation: The entire site is vegetated with grass
and weeds. Topography: The entire site could be considered very flat.
(Exhibit A-5, Photographs)

2.12

Water and Sewage Disposal. The Applicant did not state whether water or sewage disposal will
be provided. The Panhandle Health District was asked 10 comment on this request but has not
done so at this time.

2.13

Access. Access to these two lots will be provide by O'Connell Road, a privately maintained
within the Stepping Stones Subdivision.

2.14

Fire Protection. The subject property is within the boundaries of the Northern Lakes Fire
District. In a letter dated February 3, 2008, Fire Chief Dean Marcus stated that the District
approves this request and further stated that future development will require Fire Code and Fire
District compliance. (Exhibit PA-I, Letter)

2.15

Department of Environmental Quality (DEQ). It does not appear that DEQ had any comments
regarding the Mining to Agricultural portion of this request.

2.16

Noxious Weeds. In a Memorandum dated February] 1, 2008, Weed Specialist Bill Hargrave
stated that the site contains leafy spurge. As such, the Noxious Weeds Department requires that
no soil can be removed from the property and that all equipment used for construction or
excavation activities must be steamed cleaned or power washed prior to leaving the site.
(Exhibit PA-3, Memorandum)

2.17

Amendments to Zoning. Idaho Code Title 67 Chapter 65-11 (d) states that if a governing board
adopts a zoning classification pursuant to a request by a property owner based upon a valid,
existing Comprehensive Plan and Zoning Ordinance, the governing board shall not subsequently
reverse its action or othenvise change the zoning classification of said property without the
consent in writing of the current property owner for a period of four (4) years from the date the
governing board adopted said individual property owner's request for a zoning classification
change.

2.18

Application Requirements. Section 9-21-4 of the Kootenai County Zoning Ordinance states
that an application for a change of zone must show the following:
a. The date the existing zoning became effective (January 3, 1973).
b. The changed conditions which are alleged to warrant other or additional zoning.
c. Facts to justify the change on the basis of advancing the public health, safety, and general
welfare.
d. The effect the zone change will have on the value and character of adjacent property.
e. The effect on the property owner if the request is not granted.
f. Such other information the Hearing Body shall require.
g. The effect the zone change wi]) have on the Comprehensive Plan.
The Applicant's narrative includes responses to these items.
(Exhibit A-4, Narrative)

48~l)S02

Order of Decision

o. ZON08-0001 (Coeur d'Alene Pavint-

Page 6 of 17

Idaho Code requires that in the course of deciding zone change request, "particular consideration
shall be given to the effects of any proposed zone change upon the delivery of services by any
political subdivision providing public services, including school districts, within the planning
jurisdiction.
2.19

Public Comment. The Building and Planning Department received two (2) comments in support
of this request, two (2) neutral comments and five (5) comments opposed.
(Exhibit P-I through P-9, Commen.s)
Agricultllral zone - to - Mining zone Request

2.20

Applicant. Coeur d'Alene Paving, Inc., 120 E. Anton Avenue, Coeur d'Alene, ID 83814.
(Exhibit A-I, Application)

2.21

Owner. Beacon West, LLC, P.O. Box 1402, Hayden, ID 83835.

2.22

Proposal. The Applicant is requesting to change the zoning classification on approximately 20
acres from Agricultural to Mining. The Applicant's narrative states that they are requesting the
zone changes so that the Mining zoned property will be closer to the existing mining operations in
the area.. Further, the Applicant stated the mining operations will continue to utilize the current
access and not impact the private roads in the area. (Exhibit A-4, Narrative)

2.23

Location and Legal Description. The site is located south of Highway 53 and north of Boekel
Road between Ramsey Road and Atlas Road. The site is described as Lots 1 and 2, Block 3,
Stepping Stones Subdivision all in Section 34, Township 52 North, Range 4 West, B.M.,
Kootenai County, Idaho. The parcel numbers are 0-7635-002-001-0 and 0-7635-002-002-0, and
the serial numbers are 178536 and 178537.

2.24

Surrounding Zoning. The subject property is adjacent to Mining zoned property on the north
and west and by Agricultural zoned property on the south, east. There is other property zoned
Mining to the north and also to the southeast as well as property zoned Rural to the north, south
. and west. In addition, there is property zoned Commercial in close proximity to the north.
(Exhibit S-l, Zone Map)

2.25

Surrounding Land Use. The surrounding land use in the area consists of single family
residences with accessory buildings on lots and parcels five acres and larger in size. There is
mining activity adjacent to the north.

2.26

Comprehensive Plan Designation. The Kootenai County Future Land Use Map designates this
area as Rural Residential. Rural Residential designations are given to areas that border rural areas
and may actually be rural in appearance. Distinguishing these areas from those designated Rural
is the size of the existing parcels and the level of police and fire protection.

2.27

Existing Land Use. All of the property subject to this request is currently undeveloped.

2.28

Flood Zone and Wetlands. According to the Flood Insurance Rate Map panel number 16007601 OOD, the property is not located within an area of special flood hazard. There are no wetlands
on the site.

2.29

Area of City Impact. The subject property is not located within any Area of City Impact.
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2.30

Physical Characteristics. The Soil Survey of Kootenai County Area, Idaho identifies the soil in
the area to generally be Avonville fine gravelly silt loam. This is a very deep, well drained soil
that is mainly used for pasture, hay and small grain production. Permeability is moderate, runoff
is slow, and the hazard of erosion is slight. Vegetation: The entire site is vegetated with grass
and weeds. Topography: The entire site could be considered very flat.
(Exhibit A-5, Photographs)

2.31

Water and Sewage Disposal. The Applicant did not state whether water or sewage disposal will
be provided. The Panhandle Health District was asked to comment on this request but has not
done so at this time.

2.32

Access. The Applicant stated that the lots re-zoned to Mining will utilize the access that serves
Ihe existing mining operation. This access is off Highway 53, a road maintained by the Idaho
Transportation Department (lTD). In a letter dated February 20, 2008, Planner Donald Davis
stated that since there wiJI no change in acreage of mining area or change in haul routes on to
Highway 53, ITO sees no reasons ·for any additional conditions regarding access. (Exhibit PA-4,
Letter) In a letter dated May 7, 2008, Lakes Highway District Supervisor Joe Wuest stated that
the District is in favor of this request because any heavy truck traffic associated with mining
activity v.'ilI access Highway 53. Other roads in the vicinity are either privately maintained or
maintained by the District but are not built to accommodate the heavy truck traffic associated
with mining activity. (Exhibit PA-5, Letter)

2.33

Fire Protection. The subject property is within the boundaries of the Northern Lakes Fire
District. In a letter dated February 3, 2008, Fire Chief Dean Marcus stated that the District
approves this request and further stated that future development will require Fire Code and Fire
District compliance. (Exhibit PA-l, Letter)

2.34

Department of Environmental Quality (DEQ). In a letter dated January 25, 2008, Acting
Regional Air Program Manager Mark Boyle stated fugitive dust issues could likely be an area of
concern. However, Mr. Boyle further states that the diligent following of dust control measures
and BMPs should adequately address these concerns. In a final note, Mr. Boyle outlines that an
air quality permit must be obtained for the operation of a rock crushing facility. It is unclear
whether the Mining to Agricultural portion of this request would require any further DEQ
requirements for air quality. (Exhibit PA-2, Letter)

2.35

Noxious Weeds. In a Memorandum dated February 11, 2008, Weed Specialist Bill Hargrave
stated that the site contains leafy spurge. As such, the Noxious Weeds Department requires that
no soil can be removed from the property and that all equipment used for construction or
excavation activities must be steamed cleaned or power washed prior to leaving the site.
(Exhibit PA-3, Memorandum)

2.36

Amendments to Zoning. Idaho Code Title 67 Chapter 65-Il(d) states that if a g~verning board
adopts a zoning classification pursuant to a request by a property owner based upon a valid,
existing Comprehensive Plan and Zoning Ordinance, the governing board shall not subsequently
reverse its action or otherwise change the zoning classification of said property without the
consent in writing of the current property owner for a period of four (4) years from the date the
governing board adopted said individual property owner's request for a zoning classification
change.
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Application Requirements. Section 9-21-4 of the Kootenai County Zoning Ordinance states
that an application for a change of zone must show the following:
h.

The date the existing zoning became effective (January 3, 1973).
The changed conditions which are alleged to warrant other or additional zoning.
J. Facts to justify the change on the basis of advancing the public health, safety, and general
welfare.
k. The effect the zone change will have on the value and character of adjacent property.
I. The effect on the property owner jf the request is not granted.
m. Such other information the Hearing Body shall require.
n. The effect the zone change will have on the Comprehensive Plan.·
I.

The Applicant's narrative includes responses to these items.
(Exhibit A-4, Narrative)
Idaho Code requires that in the course of deciding zone change request, "particular consideration
shall be given to the effects of any proposed zone change upon the delivery of services by any
political subdivision providing public services, including school districts, within the planning
jurisdiction.
2.38

Public Comment. The Building and Planning Department received two (2) comments in support
of this request, two (2) neutral comments and five (5) comments opposed.
(Exhibit P-l through P-9, Comments)

JII

APPLICABLE LEGAL STANDARDS

3.01

Kootenai County Zoning Ordinance No. 401 Chapter 21, Amendments.
Chapter 21 of the Zoning Ordinance outlines the application requirements, process and review
standards for zone amendments. It requires that the request be considered by the hearing body for
their recommendation. The hearing body recommendation goes to the Board of Commissioners,
who must hold a public hearing prior to making a final decision and signing the associated
ordinance amendment. This article requires that the Applicants show that a proposed amendment
is reasonably necessary, is in the best interest of the public, and is in accordance with the
'Comprehensive Plan. Notice must meet the requirements of Idaho Code, or for larger zone
amendments, those given in the Ordinance.

3.02

Kootenai County Ordinance No. 355.
This Ordinance establishes Hearing Examiners and a Planning and Zoning Commission, and
outlines procedures for the conduct of hearings.

3.03

1994 Kootenai County Comprehensive Plan.
The Comprehensive Plan establishes long range plans for growth, development, land use, and
environmental protection in Kootenai County. The plan outlines goals, objectives and policies
that provide fundamental decision-making guidance for other County ordinances and for future
development. Included in the Comprehensive Plan is a Future Land Use Map that provides a
general outline of areas of suitable projected land uses, with approximately V. mile wide transition
areas between designations.
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Idaho Code §67-6502, Local Land Use Planning; §67-6509, notice and Hearing Procedures; §676511, Zoning Ordinance; §67-6519-§6520, Permit Process; §67-6521, Actions by Affected
Persons; §67-6535, ApprovallDenial Requirements; §67-2343, Notices of Meetings.
Idaho Code §67-6502 outlines the purpose of local land use planning in promoting the health,
safety and general welfare of the people of the state in the following ways: a) protect property
rights while making accommodations for other necessary types of development such as low cost
housing and mobile home parks; b) ensure that adequate public facilities and services are
provided at reasonable costs; c) protect the economy of the state and localities; d) protect the
important environmental features of the state and localities; e) encourage the protection of prime
agricultural, forestry and mining lands; f) encourage urban and urban-type development within
incorporated cities; g) avoid undue concentration of popUlation and overcrowding of land; h)
ensure that the development on land is commensurate with the physical characteristics of the
land; i) protect life and property in areas subject to natural hazards and disasters; j) protect fish,
wildlife and recreation resources; k) avoid undue water and air pollution; 1) allow local school
districts to participate in the community planning and development process so as to address
public school needs and impacts on an ongoing basis.
Idaho Code §67-6511 requires that notice and hearing procedures be in accordance with Idaho
Code §67-6509 requires a public hearing before the Planning Commission or Hearing Examiner.
At least 15 days prior to the hearing, notice must be published in the newspaper and be provided
to all political subdivisions providing services. A public service notice must also be made
available to other papers and radiorrV stations. If the Board holds a second public hearing,
notice and hearing procedures are the same, except the notice must include the recommendation
of the Hearing Body.
Idaho Code §67-6511 requires that the proposed zone change be in accordance with the
Comprehensive Plan and that it not have a negative effect on the delivery of public services by
political subdivisions. A public hearing must be held before the Planning Commission or
Hearing Examiner prior to consideration by the Board. In addition to the notice procedures
outlined in Idaho Code §67-6509, notice must be mailed to property owners or purchasers of
record within the land being considered, within 300 feet of the external boundaries of the land,
and to any additional area that may be impacted by the proposed zone change. Notice must be
posted on the premises not less than one week prior to the hearing.
Idaho Code §67-6519-§6520 outlines the permit and the decision specifications. The application
must first go to the Planning Commission or Hearing Examiner for their recommendation.
Recommendation and/or decisions must specify the ordinance and standards used in evaluating
the application, ihe reasons for the approval or denial, and, if the decision is a denial, the actions,
if any, the Applicants could take to obtain a permit.
Idaho Code §67-6521 defines an "affected person" states that an affected person may request a
hearing on any permit authorized under Chapter 65, outlines the actions the Board may take, and
provides for judicial review, if requested, within 28 days after all remedies have been exhausted
under local ordinances.
Idaho Code §67-6535 requires that the approval or denial be in writing and be accompanied by a
reasoned statement that explains the criteria and standards considered relevant, the relevant
contested facts, and the rationale for the decision based on the factual information contained in
the record, applicable provisions of the Comprehensive Plan, relevant ordinances and laws.
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Idaho Code §67-2343 provides general requirements for meeting notices such as the
Commissioner's weekly deliberations.
Amendments to Zoning. Idaho Code Title 67 Chapter 6Sll(d) states that if a governing board
adopts a zoning classification pursuant to a request by a property owner based upon a valid,
existing Comprehensive Plan and Zoning Ordinance, the governing board shall not subsequently
reverse its action or otherwise change the zoning classification of said property without the
consent in writing of the current property owner for a period of four (4) years from the date the
governing board adopted said individual property owner's request for a zoning classification
change.

IV

COMPREHENSIVE PLAN ANALYSIS
Mining zone -to - A gricultural zone Request

4.01

Natural Resources-land, air, water, vegetation, wildlife
GOAL 1:
GOAL 2:
GOAL 3:

Maintain and improve air quality.
Maintain the existing high quality of ground ~aters in Kootenai County.
Ensure that demand of groundwater resources does not exceed sustainable yield.

GOAL 4:

Preserve, protect, and enhance the water quality and quantity of lakes, streams,
.
rivers and wetlands in Kootenai County.

GOAL 5:

Encourage the preservation, protection, and enhancement of native vegetation.

GOAL 6:

Encourage the preservation, protection, and enhancement of fish and wildlife
habitats.

This portion ofthe request should not have an impact on these goals ..
4.02

Hazardous Areas
GOAL 7:
GOAL 8:

Prevent or limit development activity in hazardous areas.
Recognize the heavy metals contamination problem in the Coeur d'Alene River
Basin.

The project is not located in a hazardous area, or within the Coeur-d'Alene River Basin.

4.03

Private Property Rights, Land Use
GOAL 9:

Develop land use regulations that protect property rights, maintain quality oflife,
provide adequate land for development, buffer non-compatible land uses, and
protect the env ironment.

The Kootenai County Zoning Ordinance provides regulations intended to protect property rights.
protect natural resources, and buffer non-compatible uses. The Zoning Ordinance also provides
a means to amend those regulations and land use classifications if found to be reasonably
necessary and in the public interest
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PopUlation
GOAL 10:

Guide popUlation growth to allow for inevitable expansion without sacrificing the
environment or the quality of life which currently characterizes Kootenai County.

This portion ofthe request should have a minimal impact on population growth.
4.05

Housing
GOAL 11:

Provide safe, adequate, and affordable housing for people of all income levels.

This portion ofthe request should have a minimal impact on housing..
4.06

Economic Development
GOAL 12:
GOAL 13:

Promote a diversified, safe, and stable economic base in an environmentally
respons ible manner.
Maintain viable agriculture, forestry, and mining land uses.

Because the proposal will have no net increase or decrease in lands zoned for agricultural, the
application is unlikely to have a significant impact on this issue.
4.07

Transportation
GOAL 14:
GOAL 15:

Provide for the efficient, safe, and cost-effective movement of people and goods.
Assist in the operation and orderly expansion of the Coeur d' Alene Airport.

This portion of the request should have a very minimal impact to the transportation network and
well continue to provide for the efficient, safe and cost-effective movement of people. The
proposal will have no impact on operations at the Coeur d'Alene Airport.
4.08

Public Services and Utilities
GOAL 16:
GOAL 17:
GOAL 18:
GOAL 19:
GOAL 20:
GOAL 21:

Provide efficient, convenient, and effective government services.
Ensure efficient and effective police, fire, and emergency services.
Assist in the efficient and orderly expansion and improvement of public utilities
and services.
Ensure availability and affordability of energy-related services while protecting
the environment.
Protect water quality to ensure adequate quantity and quality of drinking water to
meet the current and future needs in the County.
Provide enviiOnmentally sound, efficient, and cost-effective management of
wastes.

The proposed project will have no effect on provision of public services and utilities. Ground
water quality should be adequately protected, provided the applicant complies with all permitting
requirements and condition, as may be imposed by the County and Panhandle Health District..
4.09

Education
GOAL 22:

Provide for school representatives to participate in the community planning.
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The project will have no impact on the school district, and the school district has not provided
comments regarding this application.
4.10

Recreation and Special Sites
GOAL 23:

Develop quality County parks, greenbelts, and recreation facilities to meet the
diverse needs of a growing population.
Secure waterfront and near-shore areas for beneficial public uses and enhance
public enjoyment of a growing population.

GOAL 24:
GOAL 25:

Encourage the preservation, protection, and enhancement of areas that are
historically and culturally significant.

This project is no! expected to enhance recreational needs in the area. No impacts to any
historically or culturally significant areas are evident.
4.11

Community Design
GOAL 26:

Foster growth in a manner which does not compromise the visual qualities of
Kootenai County.

GOAL 27:

Preserve, protect, and enhance naturallandmarks and areas of scenic beauty, such
as waterways and unique landscapes.

This portion ofthe project should have minimal impacts on these goals.
Agricultural zone - to - Mining zone Request
4.12

Natural Resources-land, air, water, vegetation, wildlife
GOAL 1:
GOAL 2:
GOAL 3:

Maintain and improve air quality.
Maintain the existing high quality of ground waters in Kootenai County.
Ensure that demand of groundwater resources does not exceed sustainable yield.

GOAL 4:

Preserve, protect, and enhance the water quality and quantity of lakes, streams,
rivers and wetlands in Kootenai County.

GOAL 5:

Encourage the preservation, protection, and enhancement of native vegetation.

GOAL 6:

Encourage the preservation, protection, and enhancement of fish and wildlife
habitats.

DEQ has indicated that fugitive dust will likely be an area of concern, though that issue can be
mitigated through diligent adherence to dust control measure. The operation will require an air
quality permit issued by DEQ. Compliance with Kootenai County Site Disturbance Ordinance,
and compliance with DEQ permit requirements, and IDL post-mining reclamation requirements
on the site, are intended to preserve and protect surface water quality.
4.13

Hazardous Areas
GOAL 7:

Prevent or limit development activity in hazardous areas.
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Recognize the heavy metals contamination problem in the Coeur d'Alene River
Basin.

The project is no/located in a hazardous area, or within the Coeur d'Alene River Basin.
4.14

Private Property Rights, Land Use
GOAL 9:

Develop land use regulations that protect property rights, maintain quality of life,
provide adequate land for development, buffer non-compatible land uses, and
protect the environment.

The Kootenai County Zoning Ordinance provides regulations intended 10 protect property rights,
protect natural resources, and buffer non-compatible uses. The Zoning Ordinance also provides
a means to amend those regulations and land use classifications if found to be reasonably
necessary and in the public interest
4.15

PopUlation
GOAL 10:

Guide population growth to allow for inevitable expansion without sacrificing the
environment or the quality of life which currently characterizes Kootenai County.

This project has no effect on population growth.
4.16

Housing
GOAL 11: ·

Provide safe, adequate, and affordable housing for people of all income levels.

The project will have no effect on housing.
4.17

Economic Development
GOAL 12:
GOAL 13:

Promote a diversified, safe, and stable economic base in an environmentally
responsible manner ..
Maintain viable agriculture, forestry, and mining land uses.

Bec(Juse the proposal will have no net increase or decrease in lands zoned for mining, the
application is unlikely to have a significant impact on this issue. Further it could be argued that
Agricultural and Mining are compatible zoning classifications.
4.18

Transportation
GOAL 14:
GOAL 15:

Provide for the efficient, safe, and cost-effective movement of people and goods.
Assist in the operation and orderly expansion of the Coeur d' Alene Airport.

Based upon the applicant's testimony, it appears that approval of this application will minimize
impacts to the local road system if scale operations remain at their current location. The
Applicant testified that the scale operations would continue to be located at its current location
just north of Highway 53. The proposal will have no impact on operations at the Coeur d'Alene
Airport.
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Publ ic Services and Utilities
GOAL 16:
GOAL 17:
GOAL 18:
GOAL 19:
GOAL 20:
GOAL21:

Provide efficient, convenient, and effective government services.
Ensure efficient and effective police, fire, and emergency services.
Assist in the efficient and orderly expansion and improvement of public utilities
and services.
.
Ensure availability and affordability of energy-related services while protecting
the environment.
Protect water quality to ensure adequate quantity and quality of drinking water to
meet the current and future needs in the County.
Provide environmentally sound, efficient, and cost-effective management of
wastes.

"m

The proposed project . .
have no effect on provision of public services and utiliTies. Ground
water quality should be adequately protected, provided the applicant complies with all permitting
requirements and condition, as may be imposed by the County, Panhandle Health District, DEQ,
and IDL.
4.20

Education
GOAL 22:

Provide for school representatives to participate in the community planning.

The project will have no impact on the school district, and the school district has not provided
comments regarding this application.
4.21

Recreation and Special Sites
GOAL 23:
GOAL 24:
GOAL 25:

Develop quality County parks, greenbelts, imd recreation facilities to meet the
. diverse needs of a growing population.
Secure waterfront and near-shore areas for beneficial public uses and enhance
public enjoyment of a growing population.
Encourage the preservation, protection, and enhancement of areas that are
historically and culturally significant.

This project is not expected to enhance recreational needs in the area. No impacts to any
historically or culturally significant areas are evident.
4.22

Community Design
GOAL 26:

Foster growth in a manner which does not compromise the visual qualities of
Kootenai County.

GOAL 27:

Preserve, protect, and enhance natural landmarks and areas of scenic beauty, such
as waterways and unique landscapes.

Upon completion of mining operations and site reclamation, the project is not anticipated to have
any impact on the visual character of this area.

V

BOARD ANALYSIS
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As a whole, the Board understands that the mining zone was established in this area prior to the
recordation of the Stepping Stones plat. In addition, there was mining activity in this area some
years before the current zoning was established. And, although perhaps more intense, the Board
feels that Mining zone appears to be compatible with Agricultural zone. The Board does
recognize that it is unfortunate that traditional agricultural activities and practices have given way
to more intense residential uses. However, because the Applicant is not requesting additional
property zoned Mining, but rather two distinct areas for zone change that result in no net change
in the overall acres zoned in either category, when taken in full perspective the request appears to
be reasonably necessary and in the best interest of the pUblic.
The Board respectfully disagrees with the Hearing Examiner's findings that the request appears to
only benefit the property owner at the expense of others. The request for zone change on both
sites appears to allow for a natural progression of current area uses and activities, including both
mining activities and agricultural activities, respectively. And, with the installation of the berm
which the Applicant testified will be in place when the mining activity continues south, the
adjacent property owners in particular and the area residents in general will be minimally
impacted when the mining activity moves onto the property subject to this request. On the other
hand, if this request was denied, the Applicant would commence mining activities on the 20 acres
to the southwest of the current mining site which would adversely affect a bigger area with
greater impacts to a larger group of land owners as it is border~d on three sides by agriculturally
zoned properties. Therefore, the Board feels that this request is reasonably necessary and
appropriate.
Further, the Board feels confident that the mining activity will continue to comply with the
requirements of additional agencies with greater expertise in terms of air quality, ground water
quality, reclamation and traffic. Therefore, it is the Board's understanding that the existing
activity will be: 1) allowed to progress naturally to the south and continue to utilize the existing
access onto Highway 53; and 2) the Applicant will be required to continue to comply with the
requirements of other agencies; and 3) the Applicant has testified that there will be a berm
installed to buffer the future mining activities from the adjacent residential use if this request is
approved. As such, the Board feels that the overall area will benefit by confining the operation to
a smaller area by not providing for the potential for future mining activities to be spread out in a
larger area.
Finally, the Board feels that this request is consistant with the overall goals and policies of the
Comprehensive Plan. Moreover, the proposal is not necessarily inconsistent with the future land
use plan as suggested in the Hearing Examiner recommendation. The Mining zone was
established in this area prior to the adoption of the current Comprehensive Plan. The future land
use component did not recognize either the historic mining activities in the area or the traditional
agricultural activities as well. Because the Board feels that Mining zone is compatible with
Agricultural zone and for the additional reasons stated above, this request is consistent with Goal
9 of the Comprehensive Plan because the request is reasonably necessary and in the best interest
of the public.
.

VI

CONCLUSIONS OF LAW

Mining zone -to- Agricultural zone Request
6.01

This request is reasonably necessary given the fact that pubic testimony revealed that the Mining
zoned property to the north is in the process of being reclaimed and it appears that the mining
activity will cease.
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6.02

This request is in the best interest of the public because this will allow for the this property to be
developed in a more residential fashion, reducing the potential traffic either on the existing
private road system of the Stepping Stones subdivision or by the easement through adjacent
properties on to Atlas Road. Further, the public interest is better served by removing the Mining
zone from this property so that the existing mining activities can be consolidated.

6.03

The Applicant has shown that there have been changes in the conditions of this area that
warrantsapproval of this request. Testimony revealed that the mining activities to the north of
this property have ceased and that this area has gained increased popularity in residential
development.

6.04

The Applicant has shown that approval of this request would advance the public health, safety
and welfare by not allowing mining activities to commence on this property. The heavy traffic
impacts associated with mining activities will not utilize the local roads in this area, but instead
will be directed to the existing access on to Highway 53. The area residents will not be subject to
the potential environmental or visual impacts of mining activities on the property. Finally,
approval will allow for the natural progression of residential development to the north.

6.05

The Applicant has shown that the area proposed to be changed from Mining to Agriculture is
currently bordered on three sides, approximately 75%, by other lands zoned Agriculture.

6.06

The Applicant has shown that the value and character of adjacent property will improve with the
absence of Mining zoned property. The character of the area will continue to be large lot
residential development with the potential of small scale agricultural activities such as the
keeping of livestock. In addition, the Applicant has shown that the value of the property will
improve because the area will not be subject to the heavy truck traffic associated with mining
activities.

6.07

The Applicant has shown that denying this request will have a negative and adv"erse impact on the
property owners because mining activities will be required to commence in the future. Traffic in
the area will increase, the visual effects of mining activity will generate a high degree of
animosity with the existing residents and the current mining activities will be required to spread
out in a larger area.

6.08

The Applicant has shown that there will be no effect on the Comprehensive Plan because Mining
and Agricultural zoning appear to be compatible.

6.09

The proposed zone change wj)l not have a negative effect on the delivery of public services by
political subdivisions.

Agricultural zone -to- Mining zone Request
6. I 0

This request is reasonably necessary because it will allow for the natural progression of the
existing mining activity to the north.

6.l1

This request is in the best interest of the public because it will allow for the heavy traffic
associated with mining activity to utilize the existing access on Highway 53.
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J
6.12

The Applicant has shown that there have been changes in the area that warrant approval of this
request. The need for the kind of basic materials generated by mining activities has steadily
increased in the County. In addition, there will be an increased need for these materials as the
Highway 95 improvements progress.

6.13

The Applicant has shown that approval should advance the public health, safety and welfare by
directing the heavy traffic to the existing access on Highway 53, by continuing to comply with
the requirements of other agencies in tenns of air quality and ground water quality.

6.14

The Applicant has shown that the area proposed to be changed from Agriculture to Mining is
currently bordered on two sides, approximately 50%, by other lands zoned Mining.

6. I 5

The Applicant has shown that the value and character of adjacent properties will not be adversely
affected because the Applicant testified that a landscaped berm will be installed to buffer the
mining use for adjacent residential uses.

6.16

The Applicant has shown that denying this request will have a negative and adverse impact on the
property owners because mining activities will be required to commence in the future in an area
that is geographically removed from the current mining activities. Traffic in the area will
increase, the visual effects of mining activity will generate a high degree of animosity with the
existing residents and the current mining activities will be required to spread out in a larger area.

6.17

The Applicant has shown that there will be no effect on the Comprehensive Plan because Mining
and Agricultural zoning appear to be compatible.

6.18

The proposed zone change will not have a negative effect on the delivery of public services by
political subdivisions.
.

VII

ORDER OF DECISION

Based on the Findings of Fact and Conclusions of Law set forth in this document, the Kootenai County
Board of Commissioners orders that the application for Case No. ZON08-000I, a request by Coeur
d' Alene Paving to change the zoning classification from Agricultural to Mining on 20 acres, and from
Mining to Agricultural on approximately 20 acres, be APPROVED.

Dated this 7 rh day of August, 2008 by the following vote:
BY ORDER OF THE KOOTENAI COUNTY
BOARD OF COMMISSIONERS

Yea

o

Nay

18l

o
W. Todd Tondee, Commissioner
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ORDINANCE NO.
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Case No. L-CYl0 'i -000 \

The above-referenced Ordinance was published in the Coeur d'Alene Press on

~ 13.1008.

CERTIFICATION
I hereby certify that the attached is a true copy of the Notice of Ordinance Adoption published in the
Coeur d'Alene Press as stated above.

BY:

ORDINANCE NO. 417
CASE NO. ZON08-0001 Coeur d'Alene Paving
AN ORDINANCE AMENDING THE OFFICIAL ZONING MAP OF KOOTENAI COUNTY BY
CHANGING THE ZONING CLASSIFICATION OF CERTAIN PROPERTY WITHIN THE
UNINCORPORA TED AREA OF KOOTENAI COUNTY, IDAHO; REPEALING ALL ZONING MAP
PROVISIONS IN COl\YfUCT HEREWITH; AND PROVIDING AN EFFECTIVE DATE.
WHEREAS, the Kootenai County Hearing Examiner held a duly-noticed public hearing on March 6, 2008
for Case No. ZON08-000I and made a recommendation of denial on said application; and
WHEREAS, the Kootenai County Board of Commissioners held publjc hearings on May 8, 2008 and June
26, 2008 for the same request after receiving the recommendation of denial from the Hearing Examiner and
issuing an Order evidencing the reasons for approval;
NOW, THEREFORE, BE IT ORDAINED by the Board of County Commissioners of Kootenai County,
Idaho:
SECTION 1. AMENDMENT OF ZONING MAP
Case No. ZONOS-OOOI, a request by Coeur d'Alene Paving to change the zoning classification on
approximately 20 acres from Mining to Agricultural and approximately 20 acres from Agricultural to
Mining. The sites are located south of Highway 53 and north of Boekel Road between Atlas and Ramsey
Roads. The sites are described as Lots I and 2, Block 2 and Lots 3 and 4, Block 4 of Stepping Stones
Subdivision in Section 34, Township 52 North, Range 4 West, B.M., Kootenai County, Idaho.
SECTION 2. REPEAL OF CONFLICTING PROVISIONS
Any previous zoning classification for lands described in Section I of this Ordinance is hereby repealed.
SECTION 3. PROVIDING AN EFFECTIVE DATE
This Ordinance shall take effect and be in full force upon its passage, approval, and publication in one (1)
issue of the Coeur d'Alene Press.
Dated this 7th day of August 2008 by the following vote:
BY ORDER OF THE KOOTENAI COUNTY
BOARD OF COMMISSIONERS·

Yea

Nay

o
o

o

().
W. Todd Tondee, Commissioner

Publish: August 13,2008
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CHAPTER 6
AGRICULTURAL ZONE (A)
SECTIONS:
9-6-1
9-6-2
9-6-3
9-6-4
9-6-5
9-6-6
9-6-7
9-6-8
9-6-9
9-6-10
9-6-11
9-6-12

AGRICULTURAL ZONE DEFINED
RESTRICTIONS
LOT SIZE AND SITE AREA
EXISTING CEMETERIES
USES PERMITTED - EXISTING PROPERTY OF LESS THAN 5.00 ACRES
USES PERMITTED - 5.00 ACRES OR MORE
USES PERMITTED - STORAGE
USES PROHIBITED
FRONT, SIDE, AND REAR YARDS
OFF-STREET PARKING
CONDITIONAL USES
USES REQUIRING SPECIAL NOTICE

9-6-1: AGRICULTURAL ZONE DEFINED: The "Agricultural zone" is a land use classification for a district
suitable for farming and agricultural pursuits, tree farms, and all uses that come under the title of forestry uses.
9-6-2: RESTRICTIONS: In the Agricultural zone, no building or premises shall be used, nor shall any building or
structure hereafter erected or altered (unless provided in this title), except for one or more of the following uses in
accordance with the following standards; provided, however, that those standards shall not be in conflict with Idaho
Code § 67-6529, which reads in part: "No power granted hereby shall be construed to empower a board of county
commissioners to enact any ordinance or resolution which deprives any owner of full and complete use of
agricultural land for production ofany agricultural product." For purposes ofthis title, agricultural land is defined as
a tract ofland containing not less than five (5.00) acres, including canal and railroad rights-of-way, used exclusively
for agricultural purposes.
9-6-3: LOT SIZE AND SITE AREA: After January 3, 1973, the minimum lot size in the Agricultural zone, shall
be five (5.00) acres. The following uses are permitted, provided sixty-five percent (65%) of the lot is left as open
space free from structures.
9-6-4: EXISTING CEMETERIES: Any existing cemetery shall not be restricted in any manner, except that
expansion of existing property shall conform with the laws of Idaho.
9-6-5: USES PERMITTED - EXISTING PROPERTY OF LESS THAN 5.00 ACRES: On lots created prior to
January 3, 1973, which are less than 5.00 acres in size, only the following uses are permitted:
A.

General farming, except the minimum lot area forthe keeping of livestock shall be 3/4 acre.

B.

One single-family dwelling, including Class A and B manufactured homes, with accessory buildings.

C.

Prior to the establishment of a principal use, one personal storage building not to exceed 3,000 square feet,
however, a special notice permit shall be required for personal storage buildings on lots or parcels under two
(2.00) acres in size where the principal building or use has not yet been established, and shall not exceed 2,000
square feet in size ..

9-6-6: USES PERMITTED - 5.00 ACRES OR MORE: On lots, as defined by this title that are a minimum of
five (5.00) acres, the following uses are permitted:

EXHIBIT

A.

General Farming.
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B.

Roadside stands of not more than three hundred (300) square feet used for sale of agricultural products on the
premises.

C.

One single-family dwelling, including Class A and B manufactured homes, with accessory bUildings.

D.

Home occupation, as defined in this title.

E.

Publicly-owned parks, playgrounds, recreational facilities.

F.

Bed and Breakfast, subject to the following provisions:
1.

Maximum offive (5) rooms for lodging of paying guests.

2.

Must provide off-street automobile parking space for each guest room.

3.

No other commercial uses are permitted in conjunction, for example: restaurant, meeting hall, etc.

G.

One two-family dwelling or duplex.

H.

Processing plants, feed mills, packing plants, and warehouses for the purpose of processing, packing, and
storage of agricultural products, employing regularly not more than ten (10) persons, but excluding meat,
poultry, slaughterhouses, and commercial fertilizer manufacturing.

I.

Dairy products manufacture.

J.

Cemeteries, provided that they meet all standards of the Idaho Code and approved by the Panhandle Health
District.

K.

Temporary Hardship Use, subject to the standards of this title.

L.

Temporary or intermittent recreational use ofa Recreational Vehicle provided the following conditions are
met:
1.

The Recreational Vehicle (RV) shall have current registration and shall be in serviceable condition so it
can to be operated in a safe and lawful manner upon the roads and highways in the State ofIdaho as set
forth in the Idaho Motor Vehicle Laws of the State ofIdaho. The RV shall not be set on blocks with the
tires or running gear removed.

2.

No decks or additions shall be attached to the RV, nor shall the RV be skirted.

3.

The RV shall not be used as a dwelling. The owners must have a primary residence other than the RV.
There shall be no mail service to this type of use. An RV may be used as a dwelling for the owners of
the property during construction of a dwelling on the same property as the R V site. Upon completion
of the residence or expiration of the building permit for the residence, the use of the RV shall revert to
the temporary or intermittent use as allowed under this provision.

4.

The RV must be hooked into a sewage disposal system which meets the requirements of the Panhandle
Health District, or shall be totally self-contained and removed from the site to empty holding tanks at an
approved location.

5.

The RV shall not be used as a rental property.
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6.

RV's located in flood plains must comply with the Flood Damage Prevention Ordinance.

M.

Prior to the establishment of the principal use, one (J) personal storage building not to exceed 3,000 square
feet .

N.

Accessory Living Unit. See definitions for additional standards.

9-6-7: USES PERMITTED - STORAGE: Except as allowed with a Conditional Use Permit, no property in the
Agricultural zone shall be used as a storage area for any purpose other than storage of material used in connection
with the operation of the above uses.
9-6-8: USES PROHIBITED: Prohibited uses in the Agricultural zone include, but are not limited to, the following:
A.

General commercial uses, except as specifically permitted.

B.

General manufacturing uses, except as specifically permitted.

C.

Subdivisions, as defined in the Kootenai County Subdivision Ordinance.

9-6-9: FRONT, SIDE, AND REAR YARDS: The following front, side, and rear yard requirements shall apply in
the Agricultural zone:
A.

Residential Structures:
I. Front Yard. ....
25 feet
2. Side yard
10 feet
With an alley
6 feet
3. Rear yard
25 feet
4. Flanking street
J 5 feet

B.

Accessory buildings, Personal Storage buildings:
I . Front yard
25 feet
2. Side yard
10 feet
With an alley
6 feet
3. Rear yard
15 feet
4. Flanking street
15 feet

C.

All other allowed structures:
I. Front yard
30 feet
2. Side yard
30 feet
3. Rear yard
30 feet
4. Flanking street
25 feet

9-6-10: OFF-STREET PARKING: Off-street parking for vehicles is required as follows:
A.

Residence - One (I) off-street parking space for each dwelling. Two (2) off-street parking spaces are required
for a two-family dwelling or duplex.

9-6-11: CONDITIONAL USES:
A.

Gun Clubs, Rifle Ranges, and Archery Ranges.

B.

Slaughterhouses and Rendering Plant.
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C.

Golf Course and Driving Range.

D.

Commercial Fur Farms.

E.

Commercial Resort.

F.

Agricultural Products Sales Store.

G.

Rental Warehouse.

H.

Clinics or Hospital- Animal or Veterinary.

I.

Automobile Wrecking Yards, Junk Yards.

J.

Sawmills, Shingle or Planing MiII, or Woodworking Plant.

K.

Retirement, Convalescent, and Nursing Homes.

L.

Radio and Television Towers.

M.

Airports and Airstrips.

N.

Race Tracks.

O.

Feed Lots.

P.

Private Resort (Nonprofit).

Q.

Public Utility Complex Facility.

R.

Wholesale Greenhouses.

S.

Restricted Surface Mining.

T.

Day Care Center, Group Day Care Facility.

U.

Lighting for any outdoor recreational facility, regardless of whether the use requesting such lighting is a
permitted use or a conditional use.

V.

Churches, grange halls, lodges, and other nonprofit public or private community facility.

W.

Mini-Storage.

X.

Fish hatchery or fish farm.

Y.

Public and private schools.

Z.

Hospitals and sanitariums.

AA. Residential Care Facility.
BB. Special Events Location.
May 24, 2007
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CC.

Wireless Communication Facility (WCF).

DD. Kennels, Boarding.
EE.

Commercial Riding Arena or Equine Training Center or Facility.

9-6-12: USES REQUIRING SPECIAL NOTICE:
A.

Railroad car or truck cargo container/trailer used for storage or any other purpose not associated with the
active operation of an allowed railroad or trucking business.

May 24, 2007
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CHAPTER 12
MINING ZONE (M)
SECTIONS;
9-12-1
9-12-2
9-12-3
9-12-4
9-12-5
9-12-6
9-12-7
9-12-8

MINING ZONE DEFINED
RESTRICTIONS
SITE AREA
PERMITTED USES
CONDITIONAL USES
USES REQUIRING SPECIAL NOTICE
PROHIBITED USES
GENERAL STANDARDS

9-12-1: MINING ZONE DEFINED: The "Mining zone" is a land use classification for a district of properties
suitable for excavation and processing materials secured .from the earth.
9-12-2: RESTRICTIONS: In the Mining zone, no building or premises shall be used nor shall any building or
structure be hereafter erected or altered unless otherwise provided in this Title, except for one (I) or more of the
following uses in accordance with the following standards or the rules and regulations promulgated by the State
Inspector of Mines.
9-12-3: SITE AREA: No uses ofland in the Mining zone shall be conducted on a parcel ofland less than five (5)
acres.
9-12-4: PERMITTED USES:
A.

All surface and subsurface mining operations are permitted including the processing of materials, necessary
plants and offices, equipment, storage space, and facilities directly related to the mining operation.

B.

General Farming, except the minimum lot area for the keeping of livestock shall be 3/4 acre.

9-12-5: CONDITIONAL USES:
A.

Sanitary Landfills, provided all requirements of the State Department of Health are met.

B.

Custodial Quarters.

C.

Public Utility Complex Facility.

D.

Special Events Location.

9-12-6: USES REQUIRING SPECIAL NOTICE:
A.

Asphalt or Concrete Batch Plant.

B.

Railroad car or truck cargo container/trailer used for storage or any other purpose not associated with the
active operation of a railroad or trucking business.

May 24, 2007
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9-12-7: PROHIBITED USES:
A.

All types of dwelling units.

B.

All types of commercial uses.

9-12-8: GENERAL STANDARDS:
A.

All mining operations must be setback one thousand (1000) feet from any Residential zone except a setback of
not less than two hundred (200) feet may be allowed when a structural or vegetative buffer designed to
adequately provide visual, noise and dust screening of mining operations has been incorporated in a Zoning
Development Agreement.

B.

Excavations must be fifty (50) feet from any property line and seventy-five (75) feet from any public highway
right-of-way. If the nature of materials and depth of excavation constitutes danger of caving and slumping, as
determined by the County Engineer and other expert opinions acquired by the Commission, the greater
distance from property lines and rights-of-way shall be required.

C.

Whenever use of a site has been terminated, the owner shall undertake measures to rehabilitate the area.
Specific requirements in this regard shall be specifically defined in the permit authorizing the land use and a
bond required to insure rehabilitation.

D.

There shall be no disposal of top soil as such soil shall be used in the rehabilitation of the mining operation.

E.

Fencing sufficient to exclude people, livestock, and animals, if it is necessary in the interest of the public
health and safety, to be determined by the Board.

F.

Road approaches to a site shall meet the requirements of the appropriate road authority.

G.

Storage areas must conform to the minimum setback regulations of the zone.

May 24, 2007
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STATE OF IDAHO
County of Kootenai
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STA TE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI
LINDA CISZEK, et ai.,
Plaintiffs/Petitioners,

Case No. CV-08-7074
ORDER CLARIFYING

VS.

THE KOOTENAI COUNTY BOARD OF
COMMISSIONERS,
Defendant/Respondents.

The Plaintiffs in this matter originally filed a petition for judicial review, a
complaint for civil damages and a petition for declaratory judgment. The complaint for
civil damages was dismissed by the court's memorandum decision and order entered on
December 22,2008. In that order, the petition for declaratory judgment was stayed and
the Court intended to proceed with the petition for judicial review. The Court entered
several briefing schedules regarding the petition for judicial review thereafter. However,
upon later stipUlation by the parties the Court entered an order on June 30, 2009
dismissing the petition for judicial review and lifting the stay on the declaratory judgment
petition. Concurrently with the order entered on June 30, 2009, the Court further entered
an order establishing a briefing schedule for the appeal. Then again on August 5, 2009
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1

508

the Court entered an Amended Briefing Schedule which ordered that any final briefing be
submitted to the Court by October 29,2009.
The October 29,2009 deadline has now corne and gone. The Court recognizes
that the parties have diligently foIlowed the briefing schedule and submitted briefs in a
timely fashion. However, having previously entered an order dismissing the zoning
appeal in this matter, the Court recognizes that the Amended Order Establishing a
Briefing Schedule from August 5,2009, was entered in error. It is the understanding of
this Court that pursuant to the stipulation of the parties based upon the recent Idaho
Supreme Court decision in Burns Holdings, LLC v. Madison County, Docket No. 33753,
slip opinion (July 9, 2009), this matter is to proceed as a declaratory judgment action, not
as a petition for judicial review. Under the Idaho Rules of Civil Procedure 57 (a) "the
procedure for obtaining a declaratory judgment pursuant to the statutes of this state, shall
be in accordance with these rules." Therefore, the matter should presumably be brought
before the Court upon motion and notice by either party pursuant to IRCP 56(c). The
Court wiIl not on its own initiative note the matter for hearing as that would be

appropriate for oral argument in an appeal under the Idaho Administrative Procedures
Act. This is no longer a zoning appeal; it is a declaratory judgment action, where
summary judgment procedures apply.
The Court does recognize that the parties have followed the briefing schedule and
thoroughly briefed the issues in this case. The Court is not suggesting further briefing is
necessary, but only that the hearing should be held pursuant to the procedure applicable
for summary judgment. The Amended Order establishing a briefing schedule for an
appeal is hereby withdrawn as being erroneous and moot. The Court will not note up a
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summary judgment for hearing on its own initiative. The hearing should be set by the
parties, pursuant to a notice of hearing filed by either or both parties. The Court has
available a time for the hearing on November 24,2009 at 3:30 PM, should the parties
wish to be heard at that time.

DATED this

.:J ()

day of October 2009.

~CQQQ .. --

CharesW. Hosack, DIstnct Judge
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CERTIFICATE OF MAILING/DELIVERY

On this

ID

day of October 2009, a true and COlTect copy of the foregoing

was mailed in the U.S. Mail, postage prepaid, or sent via facsimile as indicated below to
the following counsel :

Jethelyn H. Harrington
KOOTENAI COUNTY PROSECUTOR'S OFFICE
451 N. Government Way
P.O. Box 9000
Coeur d' Alene, ID 83816
.,!Fax: 208-446-1621
Steven C. Wetzel
Kevin P. Holt
Dana Rayborn Wetzel
WETZEL & WETZEL, P.L.L.C
1322 Kathleen Ave., Suite 2
Coeur d' Alene, ID 83815
vfax: 208-664-6741
Michael Chapman
CHAPMAN LAW OFFICE, PLLC
2100 Northwest Blvd, Suite 230
PO Box 1600
Coeur d' Alene, ID 83816
~ax: 208-667-7625

ELENGLISH
F THE COURT
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MICHAEL R.. CHAfMAN
CHAPMAN LAW OFfICE. PLLC
2100 Northwest Boulevard, Suite 230
POBox 1600
Coeur d'AlBlle, ID 83816
Telephone: (208) 667·7621
Facsimile: (208) 667·7625
ISBA No. 5972
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IN !HE DISruCT COURT OF THE FIRST ItTDIClAL DISrRICT OF TIre
... ,.

. •... , .

STATE OF IDAHO rN AND FOR TIm COUNTY OF KOOTENAI

• l

•t

~ ••

LINDA CISZEK, individually, RONAL!) O. ) Cue No.: CV08..7074
WILSON and LINDA A. WII.SON. husband )
and wife; MIKE ANDERSON and RAYELLE)
ANDERSON, h\1Sband and wife; JOE ,
) STIPULATION RE: MOTION FOR
CULBRETH and SHARON CULBRETH, ) , SUMMARY,JUDGMENT
husband and.wife; Kt1U{ HOBSON and
)
NOTICE OF HEARING
KIMBERLY HOBSON. husband and wife; ) December 3, 2009
SETH MOULDING and mNN1FBR
) 10:00 a.m.
0'V'
MOtJLD~G, husband and wife; eASY
)
NEAL and KRlST!N NEAL, husband and
)
wife; WlLLlAM OJRTON and DOLLY
)
GIRTON, husband and wife,
)
PeUtion«~~
)
)
)
)

VS.

BOARD OF COMMISSIONERS,
)
KOOTENAI COUNTY. STATE OP IDAHO. )
.RC7ponaentIDefendant ·
)
)

)

COEUR D'ALENE PA¥rNO,
Def=dut.
Plgjnti~

)
)
)

by and through their attorney of record. pana L. Raybor;o Wetzel. and

r

Defendant Board of

Commi~!ioDers,

'

Kootenai County, State of Idaho (hor6iuafter

referred to as the "BOCC,"), by and through their attorney of record, Je1holyn Harrington,
and Defendant Co~ d'Alene Paving. Inc. (hereinafter rof'erred to u "CDA Paving"). by

STIPULAnON .R.E: MOTION FOR SUMMARY JUDGMENT·l

,
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P.la3

and through its attorne:y of record MiohacJ R. Chapman, llereb)' stipulate and agree as

follows:
gCITALS
r

. A.

This action was ·originally iilt;d by the Plamriffs as a Petition for

Deolaratol'y ludgrncn~ Complaint for Damages and Petition for ludicial Review. The
district court originally dismissed the damages and declaratory judgmEllrt cauSe& of action
and left the Petitio!! for luclic;ial Review u the sole remaining cause of action.
B.

'!he Idaho Supreme Court subsequently rendered its opinion in

ma

Ho]d.in g YI Madison County clarifying aome of the procedural issues that a;re also present

in this case. Aceordingly. the Plaintiffg and the BOCq stipulated to dismiss the PetitiOD
for Judicial Review and reinstate the Petition for Declaratory Judgment CDA Paving
was then joined 18 I party to this la~suiT.
C.

Perhaps believing the Petition for Judicial lteview may still be at UIrUCI the

disrrict CC!urt established a briefing schedule. The parties have all adhered to the briefing

schedule, .
D.

On

or about November

4, 2009, the district C4Ul't entc:rcd ~ Clarifying

Order stating that :upon review of the case tile and

Petition for Declaratory

J~gment

f(;oaU:

law, tb.t& case is now just a

and the propC' procedure would be .for one of the

parties to "file a motion £or summary judgment, The court end tho parties had 1ilrther
. discussions about the proced'll:t'e of the case on and off tho

r~rcl at

a hearing on_

November 24,2009. This Stipulation is a result ofthoae discusaicll5.
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1.
t\I'OSS

The parties hereby expresaJy a.gree that this matter will be d~dcd upon

motions for summary judgment. The Plaintiffs bereby fiJe a motion for summary

judgme.nt asking ,the eourt to declare whether the BOCCs decision to Sl'ut the zone

changes in dispute should be decllt.nld. unlawful and void. Each of the Defl!lldants hereby
61es a motion for summary judgment uldng the court to declare whether the BOCe's
decision to erant the zooe cbanges itA d18pute should be declared lawful 6l1d valid. This
matter shall be c:onsidered under the provi3iollS of Rule 56, Idaho R.ules of Civil

Procedwo. All of the parties 8halJ be declared lbe moving parties in lbiG ease.
2.

'Ib.e parties hereby e.xpressly 8.gtec: t(J shorten the time limits Unposed by

Rule 56. Idaho Rules of Civil Procedure.
3.

The cross motions for summa!Y judgment shall be argued before the court

, on Deeamber 3, ~OO9, at 10:00 a.m. ThiB Stipulation shall oDnstitute the cmly notice of

the hearing.

4.

On or about, OctOber lP, 2009, Pleintim submitted
. eight (8) affidavits in

support of the declaratory judsment. Those affidavits were submitted from tho following
people; 1) Ronald G. ''TinY' Wilaon; 2) Seth MouldlD&; 3)K.risDn Neal; 4) JelUlifer

Moulding: S) Heather

Sbetlll~;

6) Michael I. Anderson; 7) Michael Sherman; and 8)

Linda Ciszek. At the hearing, counsel for the BOCC stated that she received unsolioited
two affidavits from neighbors supporting the zone ohange. Those two supporting
affidavits were $ubmitted by 1) Diane VanZandt and 2) Gene Reggierre.
S.

The parties agree and move the court to strike all the affidavits set forth in

the preceding ptll'e.grapb. ,

STIPULATION U: MOTION FOB. SUMMAR.Y JUDGMENT-3
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The parties £l]lfClssly agree that the "Record on Appeal" and the

'''Transcripts on Appeal" created by.Kootenai County at the beginning cfthe pre'Elnt oase
mall remain a part of the record harom and the parties agree that said Record lind
T~cript shaU be 11Uted as

undisputed fe.ctB for the purposes of the motion for Sum1n81'Y

jl)dgment.

The parties h8J'e'by expressly agree that the following shall be

7.

tbt;

undisputed .facts solely for purposes tile motion for summaryjudgment:
a.

CDA Pa.ving

l~

property along Highway S3 near Rathdrum,

Idaho. (Alt., Vol. 1, p. 2). Por ease oireference, Ii copy of the site
map is attached bereto a.s Attachment A. (The map is located in
tho apocyrecord atAR. Voll, p. 162).

b.

CDA Plving' currently leases thirty (30) aom of land whieb
directly fronts Highway 53. (A. Tr., Vol. 1, p. 851 Is. 3-6). These
tbiIty (30) acres have been zoned mining for over two decades end
are currently used for an active rock c:nJsbing and open pit n:iiz1ing
operation. (Alt, vol. 1, p. S; A. Tr:j Vol. 1, p. 8S, ls. 3-6). (These

30 acres aro hereinafter referred to

flS

are identified as *1 or;. Attachmect "A

c.

the I'Dpen Pit Property" and
OI
).

CDA PaYing elso has an interest in Lots 1 and 2, Block 2 of the
Steppins Stones Subdivision which are located immediately to the
south oftbe Open P;tPtOPcrty. (A. 1)'., p. 85,19. 10-16). These
two ten (10) acro puccls ere undeveloped wd were
AgiO\ll~al at

zo~d

the time of the present application (hereinafter

SlJrULATlON RE: MOTION FOR SUMMARY JVDGMENT-4

5 I ,_C)
'i

I
I

.,

I. I.IUU

referred to as "Agricultural Parcels'').

(Id). (The Agricultural

Parcel; are identified as #2 an AttadJ.meot UA'').
d.

CD~

Paving also ha.s an in:tere£t in Lot; 3 and 4, Block 3 of the

Stepping Stonlt8 Subdiv.is)on wruch are directly to the

s~th

of

Interstate ConamoIS abandoned open mine. These two parcels
were zoned Mining at the time of the applioation. but are also
undeveloped (hereinafter referred. to lUI "Mining Parcels''), (A. Tr.,

p. 19, Is. 8-12). (nle Mining Parcels are identified

81 #3

on

Attacbmes:rt "A'?

c.

On Iaml8rY 16, .2008, CDA Paving applied ,far a

ZODe

chan,e

(Application No. ZONOS·OO1) to change the AgrieuJtural Parcels

to Mining and the Mining Parcels to Agricultural. (AR., VoL 1,
pp.2-6).
f.

On March 6, 2008, , bearing was held before a Kootenaj County
Hearing Examiner. The Hearing Examiner re~:mmended that tOo
application be dlllDiw. (All, Vol 2, pp. 412-421).

g.

On May B, 2008, a lengthy hearing was held before the BOCC
regarding the zone change application. (A. Tr., Vol. 1, pp. 12-81).

The BOCC voted 2·to-l to schedule another hearing because it
wanted to make mitenal cMnges

to

the recommendation of the

Hearin.g Examiner. (A. Tr., Vol. 1., p. 80).

h.

On June 26. 2008, the BOCC held
chWSB 2pplic.etion.

It

second hearing on the zone ,

CA. Tr., Vol. 1'1 pp. 82-147).

STIPULATION RI: MOnON Ji'OR SUMMARY J'UJ)GM2NT-~
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00 Iuly 10, 2008, the BOCC deboerat=d me! voted 2-to-l 1D

apprO\le the zone eha.age ~JlljcatiOJ1. (Pi!Irl.ial Tr, R.. Vol. J. Pl'. 19).
j.

On AUgust 1) 2008, the BOCC SiGlled the Order of Oec.isiOJl and

Ordinatlu NC!. 411 rezoning the propettiOll, (AR.. Vol I .. pp. 199215), A copy of the Order and Occi.siOll .ia attAched hereto

8S

Attament "Bao and a copy of Ordmance No. 417 is altaehcd

hereto B$ Attachment "C".

DATED tbis

;.~ ofNavcmbr:.r, 2009.

~~~~~~~~~;~

Attome, forB9G€- C::OA 1L"~J' X"c..

~~~

Dft. 'l'UD 'thi, ~y olNowm.ber. 2009.
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PUBLIC HEARING
KOOTENAI COUNTY
BOARD OF COMMISSIONERS
MAY 8, 2008, THllRSDAY, 6:00 P.M.
ADMINISTRATION BUILDING, ROOM 1
451 GOVERNMENT WAY, COEUR D'ALENE, ID
Case No. ZON08·0001, a request by Coeur d'Alene PaviDg to change the zoning classification on
approximately 20 acres from Mining to Agricultural and approximately 20 acres from Agricultural to
Mining. The sites are Jocated south of Highway S3 and north of Boekel Road between Atlas and Ramsey
Roads. The sites are described as Lots 1 and 2, Block 2 and Lots 3 and 4, Block 4 of Stepping Stones
Subdivision in Section 34, Township 52 North, Range 4 West, B.M., Kootenai County, Idaho. The
Hearing Examiner heard this request on March 6, 2008 and recommended denial.
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Further information may be obtained from Kootenai County BuiJding and. Planning Department,
451 Government Way, P.O. Box 9000, Coeur d'AJene, Idaho 83816.-9000, (208) 446·1070
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BEFORE THE BOARD OF COMMISSIONERS OF KOOTENAI COUNTY, ·IDAHO

IN THE MATTER OF mE APPLICATION OF
COEUR D'ALENE PAVJNG,INC. A REQUEST
TO CHANGE THE ZONING CLASSIFICAnON
ON APPROXIMATELY 20 ACRES FROM
MINING TO AGRICULTURAL AND

)
)
)
)
)

APPRO~ATELY20ACRESFROM

)

AGRICULTURAL TO MINING

)

CASE NO. ZON08-0001
FINDINGS OF FACT,
APPLICABLE LEGAL
STANDARDS, COMPREHENSIVE
PLAN ANALYSIS, CONCLUSIONS
OF LAW AND ORDER OF
DECISION

I

COURSE OF PROCEEDINGS

1.01

On or about January 6,2008, a pre·application conference was beld to disouss this tequest.

1.02

On JanuaJy 16, 2008, a. complete application was submitted to the Kootenai County Building and
flaMing Department.

1.03

The Building and Planning Department issuc;d a Notice of Public Hearing on this application.
Case No. lON08·0001, with the hearing held March 6, 2008. On February S, 2008, notice was
published in the Coeu,. d~/ene p,.ess. On Janu81)' 31, 2008, notice was provided to adjacent
property owners within 300 feet of the project site. On February 5, 2008, notice was posted on
the site. Based on signed affidavits in the file, the requirements fOt public notification have been
met.

1.04

On March 6, 2008, a public hearin8 was held before the Kootenai County Hearing Examiner.
Mark Mussman introduced the case. He testified that an affidavit of notice had been received
from the applicants. He testified that the applicants were seeking a zone change from Mining to
AgricuJturalon 20 acres of land, and requesting at the same time that 20 acres of land zoned
AgricultuT61 be te·~ned to Mining. He testified that the Comprehensive Plan identified the
future land use in the area to be rural residential. Phil Weist, applicant's represmtative, tesrified
that they appljcants wore trying to essentially trade zoning designations so that an expansion of
their mining operatjon could remain contiguous with the exJsting operation, and allow them to
utilize their existing driveway accoss to Highway 53. He introduced into the record an easement
. demonstrating that there is a valid access easement through Stepping Stones Subdivision for
gravel and mining operations, with said easement dedicated to tho subject properties that are
being requested to be re-zoned from Mining to Agricultural (Exhibit HE·IOOO). He t<lstified that
11 properties will be negatively effected if the applicllJ1ts expand their mining operatjons on the
twenty acres currently requested to be re·zontld Agricultural, whiJe only 2 property owner will be
impact if the zone change is approved, thus allowing them to expand their mining operation to the
area that is requested to be rezoned from Agricultural to Mining. Mr. Woigt introduced into the
reoord a IQlter from Don Davis, Transportation Pl8lUltlr for Idaho Department of Transportation,
indicating that lTD had no concerns related to traffic operations, given that their was no net
change in the area zoned for mining (Exbibit HE-IOOl). Mr. Weist also ~stified that rezoning
the property as requested to anow for relocarion of the mining operation expansion would
ultimately improve the nnal elevations and the overall "lay of the land" upon restorations. He
noted that their operation was adjaoent to an Interstate Concrete & Asphalt mining operation lhat
had been jn this loeation since the 1970' s. He introduced into the record an aerial photo of the
vicinity of the rezone and their current operation [0 demonstrate how a contiguous pit would
result in preferable ultimate elevations than two pies, as would be the outcomo if the rezone was
not IIpproved (Exhibit HE-10M). He also submitted into the record documentation of

l: 'J

~

I

9
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reclamation plan approval by Idaho DepBJ'tment of Lands, Doting that the approval required that
the operations mine to no oloser tbaD 30 feet of the existing water table (Exhibit HE-1003).
Craig Conrad, applicant's representative, aJso testified tho.t the applicant's proposal would ke~p
the mining operations 'loser to HighwayS3, and generally keep the mining operations in a more
concentric area, thus minimizing impacts. He also testjfied that if the mining exponsion occurred
jn the area currently zoned Mining (that was being requested EO be reMzoned as Ag), it would
require excavation to begin at the level of the existing homes in the immediate vicinity. He noted
that since the current operation was bought by Coeur d'Alene Paving, they have cleaned up
operations at the pit. Todd Kauffman, applicant's representative, testified that expansion into the
are currendy zoned for mining would result in significantly amounts of excavated materials being
transponed Mound Atlas Road to Highway 53, to the existing mining operation in order to wejgh
the materials prior to shipment.
One member of the public spoke in favor of the requested re-zone, Indicating that he felt the
proposal made common sense, and was better for the community. He noted that the Atlas Road
and Highway 5.3 intersection was 8 blind intorsection. thus making transpon 'Via Atlas to Hjghway
53 to the existing scale a bad option. Two other people Indicated the)' were in favor, but did not
wish to speak. Two people with neighboring residences spoke in opposition, citing concerns
related to negative impacts and nuisances from the proposed mining operation, and testifYing that
it wUl cost significantly more for the applicant to develop tbe existing mining lands, as opposed
to the lands proposed to be rezoned. They testified that they purchased their property with the
knowledge that adjacent land& were agricultural, and that the app1i~ant was aware of the :mning of
their land and lbe conditions associated wirh those lands at the time they bought the mining
operation. Paul Franz, representative of Interstate Concrete and AsphaJt, which owns an adjacent
mining operation, also spoke in opposition to the request. He testified tbat if the applicants were
to expand their operation in the area that is currently zoned for mining, they would only be able to
mine down 20 to 30 fcot from e"jsting ground levels. He noted that the surrounding land use is
large lot residential, wjth average lot sizes ofapproximately 10 acres in the vicinity, even though
the applicant is requesting that a portion of the land be zone AG. He suggested that mining in this
area should be phased out, due to the growtb of residential in the vicinity, and that this proposal
would serve to prolong mining in the area. He proposed the need for conditional zoning, at a
minimum, to provide buffering for adjacent residential uses, and limits on the land use. He
submitted his comments into the record ti Exbibl. HE-tOO!. One other person indicated he was
opposed, but did not wish to speak..

Phil Weist provided rebuttal testimony. He testifiod that their proposal provided less opponuniry
for vehicles 10 effect public roads if approved. He also testified that the home of one of the
people who testified in opposition would be 205 feet from the toe of the proposed benn. He also
testified that concerns from the neighbors regarding impacts such as dust and noise are
unfounded, beQltuse the wind blows from the SW to NE. He also noted that their mining pennit
limits them to excavations no closer thon 30 feet from the aquifer. Craig Conrad, applicant's
representative, also testified in rebuttaJ. He stated if they don't get the Wfle change approved,
they will expand their operation in the area currently zone Mining, which will impact more
people, and be closer to neighboring houses. No other testimony was heard, and the hearing was
closed.
1.05

The Building and Planning Department issued II Notice of Public Hearing 00 this application,
Case No. ZON08~OOOl, with the hearing held May 8, 2008. On April 8, 2008, notice was
published in the Coeur d'Alene Press. On April J. 2008, notice was provided to adjacent
property owners within 300 feet of the project site. On April 4, 2008, notice was posted on the
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the requirements for public notification have been

On May 8, 2008, a hearing was held before the Board of County Commissioners. Mark
Mussman inrroduced the oase, stating the Hearing Examiner recommended denial. The
Applicant's representative, Sandy Young, testified that the 20 acres requested to change from
Agricultural to Mining is a natUral progression of the existing mining aCli\ljty and the 20 acres
requested to change from Mining to Agricultural would prevent adverse impacts to the
surrounding property owners. Because the existing mining operation is below the grade of
Highway 53 and the adjacont properties, Ms YOUhS stated that continuing the operation to the 20
acres adjacent to the south would not have an advtfle impact on the surrounding property owners.
Ms. Young further stated that by consolidating the mining operation, traffic associated with the
mining operation will be rostricted to the existing ac:cess on Highway 53. There was further
testimony from individuals supporting tbls request mainly eentC!l'cd on keeping the traffic
usociated wjth the mining activity away from the residential uses on the surrounding properties.
There was considerable testimony in opposition to this request. The opposition centered on the
adverse affect additional mining zoned propeny would have on the value of the suiTOunding
properties. In addition, those opposed were concerned with potential environmental iS9ues
associated with mining acti~ities. FinaUy, testimony revealed concerns with a water line running
through the 20 acres roquested to be tc-zoned to Mining. This water line is part of the Stepping
Stones subdivision water systom. In rebuttal, the Applicants testiflCd that dust mitigation and
other en"ironmcntal concerns are addressed in the required reclamation plan filed with the State
of Idaho. Also, the Applicants assured Stepping 'Stones l'CSidents that the water line wiU be
appropriately reJOt-ated without interruption afwater service.

1.07

When.all testimony was received, the Board of County Conuniss;oners closed the public hearing.
Commissioners Piau.a and Tondee expressed disagreemcnt with the Hearing Examiner's
rocommondation while Chairman Currie agreed with the Hearing Examiner. Because the Board
indicated that they would make a substantial change to the Hearjng Examiner's reoommendation,
the Board passed a motion to schedule an additional public hearing.

1.08

The Building and Planning Department issued 1I Notice of Public: Hearing OJ) this application,
Case No. ZONOS-OOOl, with the bearing heJd June 26, 2008. On May 27, 2008, notice was
published in the Coell" d'Alene P,es.f. On May 22, 2008, notice was provided toacljacent
property owners within 300 feet of the project site. On May 28, 2008~ notice was posted on the
site. Based on signed affidavits in the file, the requirements for public notification have been

met.
1.09

The Board of County Commissioners held 8 public hearing on June 26, 2008. Mark Mussman
introduoed the case. Tbe Applicant's roprescntative. Sandy Young, briefly reminded the Board of
the paniculars of this request. Ms. Young also submitted a site disturbance agreement form,
jncluding the amount of the required financial guarantee and plans for a berm around the
perimeter of the proposed MinIng zone (Exhlbit B-2000). Ms. YoLlng also reiterated that
conlinuing the eXisting mining to the south into the 20 acres currently zoned Agricultural would
have far less impact than mining the 20 acres that the Applicants proposed to re-zone to
Agricultural. There was additional testimony in favor of chis request centering on supporting the
traffic associated with the existing mining activity to access HighwllY 53. The opposition
testimony again centerod on environmental eoncems, aquifer prot~tion, traffic on Highway 53,
adverse affect on property values, zone "swapping" is ilJegal and this requClit does n01 comply
with the Comprehensjve Plan. In rebuttal. Ms Young stated that tbis request does not include
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1.10

increasing the Minjng ~one in the area, only to relocate property zoned Mining so that it is
contiguous to existing minjng activities.
After all testimony was taken, the Board of County Commissioners closed the public hearing and
moved to take this request under ad"isement and scheduled this request for deliberations on July
)0,2008.

1.11

At their deliberations JuJy 10, 2008, the Board of County Commissioners djscussed this request.
Commissioner Tondee stated that the Applicant hils shown the need for this tone change

11

FlNJ)lNGS OF FA.CT

MJ.ning zone - to - AplE.g/lUI'SI ,one !eqyest
2.0t

Appltcant. Coeur d'Alene Paving, Inc., 120 E. Anton Avenue, Coeur d'Alene. ID 83814.
(Exhibit A.. t, Applie&tion)

2.02

Owner. Beacon West, LLC, P.O. Box 1402, Hayden, ID 83835.

2.03

Propolal. The Applicant is requesting to change the zoning classification on approximately 20
acres from Mining to Agrioultural. The Applicant's narrative states that they are requesting the
zone change to allow current Mining that is removed from the CUlTeot mining activities performed
by the AppJicant to be able to be development residentially. (Exbibit A-4, Narra1ive)

Z.04

Locatiob aDd Legal Description. The site is located south of Highway 53 and north of Boekel
Road between Ramsey Road and AtJas Road. The site is described as Lots 3 and 4. Block 4,
Stepping Stones Subdivision. The parce' numbers are 0-763S-004·00.3·0 and O·763S-004..()()4·0,
and the serial numbors are 178543 and 118544.

2.05

Surrounding ZOJling. The subject property is aclj&CeDt to Mining zoned property on the north
and by Agricultural zoned property on the south, east and west. There is other property zoned
Mining to the north and also to tbe southeast as well as property zoned Rural to the north, south
and west. In addition, there ;s property zoned Commercial in close proximity to the north.
(Exhibit 8-1, Zone Map)

2.06

SUTI'ounding Land Vie. The surrounding land use in the area consists of single family
residences with accessory buildings 011 lots Bnd parcels five acres and larger in size. There is
mining activity adjacent to the north.

2.07

Comprebensive PlaD Designation. The Kootenai Count}' Future Land Use Map designates thjs
area as Rural Residential. Rural Residential designations arc given to areas that border rural areas
and may actually be rural jn appearance. Distinguishing these areas from those designated Rural
is the size of the existing parcels and the level of police and fire protcotion.

2.08

Existing Land Use. All ofrhe property subject to this request is currently undeveloped.

2.09

Flood Zone and Wetlands. According to the Flood Insurance Rate Map panel number) 6007601000, the property is not located Within an area of special flood hawd. There are no wetlands

on the site.
2.10

ATea orCh)' Impact. The subject property is not located within aJ))/ Area oiCit)' Impact.

r?
J.::..
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Phyaica' Charaeteristh:s. The Soil Survey of Kootfmai County A,.ea, Idaho identifies the soil in
the area to generally be Avonville tine gravelly silt loam. This is a very deep, well drained soil
that is mainly usod for pasture. hay and smaJi grain production. Permeability Is moderate, runoff
is slow, and the hazard of erosion is slight. Vegetation: The entire site is vegetated with grass
and weeds. Topography: The entire site eould be consid~red very flat.
(Exhibit A-5, Photographs)

2.12

Water .nd Sewage Dispo,al. The AppliQant did not state whether water or sowage disposal wHl
be provided. The Panhandle Health District was 4Sked to comment on this request but has not
done so at this time.

2.13

A~eess. Access to those two lots will be provide by O'Connell Road, a privately maintained
within the Stepping Stones SubdivisioD.

2.14

F'j,e Pro.eetioD. The subject property is within the boundaries of the Northern Lakes Fire
District In a letter dated February 3, 2008, Fire Chief Dean Marcus stated Ihat the Distriet
approves this request and further stated that future development wilt require Fire Code and Fire
District compJiance. (Exhibit PA.. l, Letter)

2.15

Departmeot of Enviroomental Quality (DEQ). It does not appear that DEQ had any comments
regarding the Mining to Agricultural portion of this request.

2.16

NODOUS Weed4. In a Memorandum dated February 11, 2008, Weed Specialist BiIJ Hargrave
stated that the site contains Jeafy spurge. As such, the Noxious Weeds Department requires that
no soU can be removed from the property and that all equipment used for construction or
excavation aotivitieo must be steamed cleaned or power washed prior to leaving the site.
(ExhJbit PA·3, Mcmoraudum)

2.17

Amendmen1s to ZODing. Idaho Code Title 67 Chapter 6S-11(d) states that if a governing board
adopts a zoning classifioation pursuant to a request by a property owner based upon a valid,
existing Comprehensive Plan and Zoning Ordinance, the governing board shall not subsequently
rev~se itS action or otherwis~ change the zoning classification of said property without the
COl'l300t in writing of the Clunenl property owner for a period of four (4) years from the date the
governing board adopted said individual property owner's request for a zoning classification
change.

2.18

ApplicattoD RequlremeDtJ. Section 9·21-4 of the Kootenai County Zoning Ordinance states

that an application for a change of zone must show the following:
a. The date the exiSCif18 zoning beoame effective (JanusI)' 3, 1973).
b. The changed oondhioDs which are aUeged to warrant other or additional ~ning.
o. Facts to justify the change on the basis of advanCing the public health, safety, and general
welfare.
d. The effect the zone change will have on the value and character of adjacent property.
e. The effcct on tbe property owner if the request is not granted.
f. Such other information the Hearing Body shall require.
g. The effect the zone change will have on the Comprehensive Plan.

The Applicant's narrative inoludes responses to these items.
(Exhibit A-4, Narrative)
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Idaho Code requires that in the course of deciding zone change request, "particular consideratjon
shall be given to the effects of any proposed zone change upoc the deJivery of services by any
politicaJ subdivision providing public services, including school districts, within the planning
jurisdiction.
2.19

Public Comment. The Building and Planning Department received two (2) comments in support
of this reques~ two (2) neutral comments and five (5) comments opposed.
(Exbibit p-} througb P-9, Com menu)
AgricullUlQI fOYil -10 - Mining {one Requtsr

2.20

Applicant. Coeur d'Alene Paving, Inc., 120 E. Anton Avenue, Coeur d'Alene, TO 83814.
(Exblblt A.. l, AppllcatloD)

2.21

Owner. Beacon West1 LLC, P.O. Box 1402, Hayden, ID 83835.

2.22

Proposal. The Applicant is requesting to change the zoning classification on approxiniately 20
acres from Agricultural to Mining. The Applicant's narrative states that they are requesting me
~one changes so that tbe Mining zoned property will be closer to the existing mining operations in tho area.. Further, the Applicant stAled the mining operations will continue to utilize ,he current
access and not impact the private roads in the area. (Exhibit A.4, Narrative)

2.23

Loea.ioa alld Legal DeseriptioD. The site is located south of Highway S3 and nortb of Boekel
Road between Ramsey Road and Atlas Road. The gice is described as Lots 1 and 2, Block 3,
Stepping Stones Subdivision all io Section 34, Township 52 North, Range 4 West, B.M.,
Kootenai County, Idabo. The parcel numbers aTe 0·7635-002-001·0 and 0-7635-002-002-0, and
the serial numbers are 178536 and 178537.

2.24

SurroUDdlDg Zolilig. rhe subject property Is adjacent to Mining zoned property on the north
and west and by Agricultural zoned property on the south, east. There is other property zoned
Mining .\ 0 the north and also to the southeast as welJ as property zoned Rural 10 the north, south
and west. tn addition, tbere is properly zoned Commercial in close proximity 10 the north.
(ExhIbit 5-1, Zone Map)

2.25

Surrounding Laid Use. The surrounding land use in the area consists of single family
residences with accessory buildings on lots and parcels five aeres and larger in size. There is
mining acthdty adjacent to the north.

2.26

Comprehensive Plan Dellgnalion. The Kootcnai County Future Land Use Map d~jgnates this
area as R.ural Residenlial. Rural Residentjal designations are gh'on to areas that border rural areas
and may aetualJ)' be rural in appearance. Distinguishing these areas from those designated Rural
is the size of the existing parcels and the level of police and fire protection.

2.27

Existing Land Use. AU of the property subject to this request is currently undeveloped.

2.28

Flood Zone and Wetlands. According to the Flood Insurance Rate Map panel number 160076.
01000, the property is not located within an area of special flood haurd. There are no wetlands

on the site.
2.29

Area

or City Impact.

The subject property is not located within any Area of City Impact.
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2.30

Physical Cbaracteristics. The Soil Survey of Kootenai County A,.eo, Idaho identifies the soil in
the area to genera))y be Avonville tine gravelly sile loam. This is a vory deep, well drained soil
that ;s mainly used for pasture. hay and small grain production. Permeability is moderate, runoff
is slow, and the bazard of erosion is slight. Vegetation: The entire site is vegetated with grass
and weeds. Topography: The entire site could be considered very flat.
(E.r.hibJt A-5, Photograpbs)

2.31

Water aDd Sewage DbpoaaJ. The Applicant did not state whether water or ~wage disposal will
be provided. The Panhandle Health District was asked to comment on tllis request but bas not
done so at this time.

2.32

Access. The Applicant stated that the lots re-zoned to Mining will utilize the access that serves
the existing mining operation. This IKlcess is off Highway 53, a road maintained by the idaho
Transportation Department (ITO). In a letter dated February 20. 2008, Planner Donald Davis
stated that since there will no obange in acreage of mining area or change in haul routes on to
Highway 53, ITO sees no reasons for any additionaJ conditions regarding access. (ExhIbit PA-4,
Letter) In a letter dated May 7,2008, Lakes Highway District Supervisor Joe Wue~1 stated that
the District is in fa~or of this request beoause any heavy truck traffic associated with mining
activity will access Highway 53. Other roads in the vicinity are either privately maintainod or
maintainod by the District but are not built to accommodate the heavy truck traffic IlSsociatcd
with mining activity. (Exh'bit PA·S, LeUer)

2.33

Fire ProtectioD. The subject property is within the boundaries of the Northern Lakes Fire
District. In a lotter dated February 3, 2008, Fire Chief Dean Marcus stated that the District
approv~s this request and further stated that future devolopment will require Fire Code and Fire
District compliance. (Exbibit PA-I, t.euer)

2.34

Dtpartment of Environmental Quality (DEQ). In a letter dated January 25, 2008, Acting
Regional Air Program Manager Mark Boyle stated fugitive dust issues could likely be an Ilrea of
concem. However, Mr. BoyJe further states that the diligent fonowing of dust control measures
and BMPs should adequately address these concerns. In a 11nal note, Mr. Boyle outlines that an
air quality pennit must be obtained for the operation of a. rock orushing facility. It is unclear
whether the Mining to Agrioultural portion of this requost would require any further DEQ
, requirements for air quality. (Exltibh PA-2, Letter)

2.35

NoxioQS Weeds. In a Memorandum dated February 11,2008, Weed Specialist Bill Hargrave
stated that the site contains leafy spurge. As such, tbe Noxiol.ls Weeds Department requires that
no soU can be removed from the property and that aU equipment used for construction or
excavation activities must be steamed cleaned or power washed prior to leaving the site,
(Exhibit PA-3, Memorandum)

2.36

Amendments to Zoning. Jdaho Code Title 67 Chapter 65·1] (d) states that if a governing board
adopts a zoning classification pursuant to a request by a property owner based upon a valid,
existing COnlprehensh'e Plan and Zoning Ordinan~eJ the governing bOBJd shall nOI subsequently
reverse its action or otherwise thange the zoning classification of said property without the
consent in writing of the current property owner for a period of four (4) years from the date the
governing board adopted said individual property owner's request for a zoning classificatioD
change.
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ApplieD'ion Requiremeots. Section 9·21-4 of the Kootenai County Zoning Ordinance states
that an application for a change of zone must show the following:

h. The date the existing zoning became effective (January 3, 1973).
I.
The changed conditions which are aJleged to warrant other or additional zoning.
j. Facts to justifY the change on the basis of advancing the public health, safety, and general
welfare.
k. The effect the tone change will have on the value and character of adjacent proporty.
l. The effect on the property owner if the request is not granted.
m. Such other information the Hearing Body shall roquire.
n. The effect the zone change will have on the Comprehensive Plan.
The Applicant's nanatlve includes responses to these items.
(Exhibit A-4, Narrative)
Idaho Code requires that in the course of deciding zone change request, ··particular consideration
shall be given to the effects of Any proposed A:onc change upon the deljyery of services by any
political subdivision providing public services, including school districts, within the planning
jurisdiction.
2.38

Public: CommeDt. The Building and Planning Department received two (2) comments in support
of this request. two (2) neutral comments and five (5) comments opposed.
(Exhibit P·l through P.9, CommentJ)

Jil

APPLICABLE LEGAL STANDARDS

3.01

Kootenai County Zoning Ordinance No. 40] Chapter 21, Amendments.
Chapter 21 of the Zoning Ordinance outlines the application requirements, process and review
standards for zone amendments. It requires that the request be considered by th~ hearing body for
their recommendation. The hearing body reoommendation goes to the Board of Commissioners,
who must hold a public hearing prior to making a final decision and ·signing the associated
ordinance amendment. This article requires that the Applicants show that 8 proposed amendment
is reasonably nece~ary, is in the best interest of the public, and is in accordance with the
Comprehensive Plan. Notice must meet the requirements of Idaho Cod" or for larger zone
amendments, tbose given in the Ordjnance.

3.02

Kootenai County Ordinance No. 355.

This Ordinance establishes Hearing Examiners and
outlines procedures for the conduct of hearings.

3.03

8

Planning and Zoning Commission, and

1994 Kootonaj County Comprehensive Plan.
The Comprehensive Plan establish~ long range plans for growth, development, land use, and
environmental protection in Kootenai County. The plan outJines goals, objectives and policies
rhat provide fundamental decision-making guidance for other County ordinances and for future
dctvelopmeJlt. Included in the Comprehensive Plan is a Future Land Use Map that provides a
general outline of areas of suitable projected land uses, with approximately ~ mile wide transition
areas between designations.
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Idaho Code §67·6S02, Local Land Use Planning; §67-6509. notice and Hearing Procedures; §67·
65J I, Zoning Ordinance; §67·6SJ9.§6S20, Permit Process; §67·6521. Actjons by Affected
Persons; §67-6S3S, ApprovaJlDenial Requirements; §67.2343, Notices of Meetings.
Idaho Code §67.6S02 outlines the purpose of local land use planning in promoting the health,
safety and general welfare of the people of the state in the following ways: a) protect property
rights while making accommodations for other necessary t)'pes of development such as low cost
housing and mobile home parks; b) ensure that adequate public facilities and services arc
provided at reasonable costs; c) protect the eoonomy of the stato and localitiesj d) protect the
imponant environmental features of the state and localities; e) encourage the protection of prime
agriculrural. forestry and mining lands; 1) encourage urban and urban-type development within
incorporated cities; g) avoid undue concentration of population and overcrowding of land; h)
ensure that tho development on land is commensurate with the physical characteristics of the
land; i) protect life and property in areas subject to natural hazards and disasters; j) protcot fish,
wildlife and recreation resources; k) avoid undue water and air pollution; I) allow local sehool
districts to participate in the communil)' planning and development process so as to address
public school needs and impacts on IUl ongoing basis.
Jdaho Code §67-6S 11 requires that notice and hearing procedures be in aecordance with Jdaho
Code §67.6S09 reqUires a public hearing before the Planning Commission or Hearing Excmincr.
At teast IS days prior to the hearing, notice must be published in the newspaper and be provided
to all political subdivisions providing services. A public service notice must also be made
available to other papers and re.djoffV stations. If the Board holds a second public hearing.
notice and hearing procedures ate the same, except the notice must include the recommendation

of the Hoaring Body.
idaho Code §67-65J J requjres that the proposed zone change be in accordance with the
Comprehensive Pllln 8I1d that it not have a negative effe~t on the deHvery of public services by
political subdivisions. A public hearing must be held before the Planning Commission or
Hearing Examiner prior to consideration by th~ Board. In addition to the notice procedures
outlined in ldaho Code §67-6509, notice must be mailed to propeny owners or purchasers of
record within the lind being considered, within 300 feet of the external boundaries of the IlUld,
and to any addirional aTea that may be impacted by the proposed zone change. Notice must be
posted on the premises not less than one week prior to the hearing.
Idaho Code §67-6519-§6520 outlines the permit and the deciSion speCifications. Tho application
must first 80 to the Planning Commission or Hearing Examiner for their recommendation.
Recommendation and/or decisions must specif) the ordinance and standards used in evaluating
the application, the reasons for the approval or denial, and, if the decision is a denial, the BGtions,
if any, tbe Applicants could take to obtain a permit
Idaho Code §67-6521 defines an "affected person" states that an affected person may request a
hearing on any pennit authorized undor Chapter 65, out/ines the actions the Board may take, and
provides for judicial review, if requested, within 28 days after 811 remedies have boen exhausted
ullder locill ordinances.
Idoho Code §67-6535 Tcqlliros that the approval OT denial be in writing and be accompanied by a
reasoned statement that explains the criteria and standards oonsidered rele~flnt. the relevant
contested facts, and the rational5 for the decision based on the factual information contained in
the record, applicable provisions of the Comprehensive Plan, relevant ordinances lind laws.
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Idaho Code §67-2343 provides general requirements for meeting notices such as the
Commissioner'S weekly deliberations.
Amendments 10 Zoning. Jdaho Code Title 67 Chapter 651 1(d) states that if a governing board
adopts a zoning classification pursuant to a request by a property owner based upon a valid,
existing CompTehensive Plan and Zoning Ordinance, the governing board shall not subsequontly
reverse its action or orherwise change the zoning classification of said property without the
consent in writing of the current property owner for 8 period of four (4) years from the date the
governing board adopted said individual property owner's request for a zoning classification
change.
IJI

COMPREHENSIVE PLAN ANALYSIS
MilJing ;en, - to - ,dR",ultlUilI zone Requ6.ft

4.01

Natural Resources-land, air, water, vegetation, wildlife
GOAL 1;
GOAL 2:
COAL 3:

Maintain and improve air quality.
Maintain the existing high quality of ground waters in Kootenai County.
Ensure that demand of groundwater resources does not e"eed sustainable yield.

GOAL 4:

Preserve, protect, and enhanee the water qualjty IUld quantity of lakes, streams,
rivers and wetlands in Kootenai COIJI)ty.

GOALS:

Encourage the pfl;servation, protection, and enhancement of native vegetation.

GOAL 6:

Encourage the preservation.
habitats.

protection~

and enhancement of flsh and wildlife

This po,.tion o/the request should not have an impaCt olllhese goals..
4.02

Hazardous Areas

GOAL?:
GOAL 8:

Prevent or limit development aotivity in hazardous areas.
Recognize the heavy metals contamination problem in the Coeur d'Alene River
B98in.

The project is not iocated In a hazardous area,
4.0.3

01'

within the Coeur d 'Alene River Basin.

Private Property Rights, Land Use
GOAL 9:

Develop land use regulations that protect property rights, maintain quality of life,
provide adequate land for development, buffer non-compatible land uses, and
protect the environment.

The Kootenai County Zon,ng 01'dinance prOvides regulalions intended to protect p1*operry ,.tghts.
prorect nO[l4rol reJources, and buffer non-compatible U$tS. The Zoning Ordinance also provides
a means 10 amend those regulations Qnd land use classifications if found 10 be reQsonably
necessary and In the public interest

r: .c..r) (0
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Population
GOAL 10:

Guide population growth to allow for inevitable ~xpansion without saorificing the
environment or 'he qualily ofJife which currently characterizes Kootenai County.

This pOl'lion ojthe "'quest should have Q minima! impact on population [p"owth.
4.05

Housing
GOAL 11:

Provide safe, adequate, and affordable housing for people of all income levels.

This portion oflhe request should have Q minimal impact on housing..

4.06

Economic DeveJopment
GOAL 12:
GOAL 13:

Promote a diversified, safe, and stable economic base in an en"ironrnentally
responsible manner.
Maintain \'iable agriculture, forestry, and mjning land uses.

Because the prop~al will have no nel increase 01' decrease In lands zoned for agricwlura/. the
application is unlilcely tf) hQVe Q significant impact on this issue.
4.07

Transportation
GOAL 14:

GOAL lS:

Provido for the effigient. safe, and cost-effective movement of people and goods.
Assist in the operation and orderly expansion of the Coeur d' Alene Airport.

Thi.r portion of the request should have a very minimal Impact 10 'he transportation network ond
well continue 10 provide /01' the efficient. 90ft and cosl..ejJectivf movement of people. The
proposal will hl1\le no Impact on operations 01 the Coeur d'Alene Airport.

4.08

Public Services and Utilities
GOAL 16:

GOAL 17:
GOAL 18:

Provide efficient, convenient, and effective government services.
Ensure efficient and effective police, fire, and emergency services.
Assist in the efficient and orderly expansion and improvement of public utilities
and services.

GOAL 19:

GOAL 20:
GOAL21:

Ensure availability and affordability of enerS)'-relared services while protecting
the environmenl.
Protect wator quality to ensure adequate quantity and quality of drinking water to
meet the current and furure needs ill the County.
Provide envitonmentaUy sound, efficient, and cost-effoctive management of
wastes.

The proposed pfoject will have no fJjfecl on provision of public services fJ'IIfi utilities. Ground
wore)' quality should be adequately proteclea, prOVided the applicanl complies with 01/ permUting
requirements one! condilion, as may be imposed by (he Counl)l and Panhandle Health Dtstr;cr..
4.09

Education
GOAL 22:

-

Provide for school representatives to particjpate in the community planning.

529
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The p,.oject will have 110 impact on 'he school diStrict, and Ihe school district has
comments regarding this application.
4.10
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nOl

pr'o'Vided

Recreation and Special Sites
Develop quality County parks, greenbelts, and recreation faciHties to meet the
diverse need.9 of a growing population.
Securo waterfront and near-shore areas for beneficial public uses and enhance
pubJic enjoyment of 8 growing population.

GOAL 23:
GOAL 24:

Encourage the preservation, protection, and enhanoement of areas that are
historically and cullurally significant.

OOAL2S:

'0

ThiS pl'ojeci Is not expected enhance rect'eational needs in the area. No ;mpocts to any
historically Of' culturally significon/ areosare evtdent.
4. J 1

Community Design
GOAL 26:

Foster growth in a manner which does not compromise the visual qualities of
Kootenai County.

GOAL 27:

Preserve, protect, and enhance natural landmarks and areas of scenic beauty. such
as waterways and unique landscapes.

This portion ofthe project should hove m~nlmallmpacts on these goals.
A"icultUf'gl zone - 10 - Min;", zpne Request
4.) 2

Natural Resources-Jand, air, water, vegetation, wildlife
GOAL I:
OOAL2:
OOAL3 :

Maintain and improve air quality.
Maintain the existing high quality of ground waters in Kootenai County.
Ensure that demand of groundwater resources does not exceed sustainable yield.

GOAL 4;

Preserve, prote~t, and enhan"e the water quality and quantity of lakes. streams.
rivers and wetlands in Kootenai Counry.

GOALS:

Encourage the preservation, protection, and enhancement of native vegetation.

OOAL6:

Encourage the preservation, protection, and enhancement of fIsh and wi IdUfe
habitats.

DEQ has ifldicaled thai fUgitive dust will likely be an area of concern, though that issue can be
mitfgoted through diligent adherence to dusr control measure. The operation will require on ail'
quality pet-mit issued by DEQ. Compliance wirh Kootenai County Site Disturbance Ordinance,
anll compliance with DEQ permit requirements, and JDL post-min;ng reclamation "equirements
on the sire, are Intended to preserve and ptOleC( surface water quolity.
4.13

Hazardous Areas
GOAL 7:

Prevent or limit dovelopmenl activity in hazardous areas.

C7n
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the heavy metals contamination problem in the Coeur d'Alene River

Basin.
The project iJ nOllocaled in a hazardous areo, or within the Coeur d'Alene R;v~r 8Q3in.
4.14

Private PTOperty Rights, Land Use

GOAL 9:

Develop land use reguletions that protect property righfS, maintain quality of life,
provide adequate land for development, buffer non-compatible land uses, and
protect the environment.

The Koo.enal County Zoning Ordinance provides regulations intended 10 pro/eet property rights,
p/"otecl natural resources, and buffer non-compatible uses. The Zoning Ordinance also provides
a metmJ to ameflll thOle I'egulatio"s and land use c/a.uijicalions if found to be reasonably
necessary and In the public Interest

4.15

Population

GOAL 10:

Guide population growth to allow for inevitable expansion without sacrifioing the
environment or the quality of life which currently characterizes Kootenai County.

This p,oject hQJ no elfect on population growth.
4.16

Housing
GOAL 11:

Provide safe, adequate, and affordable housing for people of all income levels.

The project will have no effect on hOUSing.
4.17

Economic Development
GOAL 12:
GOAL J3:

Promote a diversified, safe, and stable economic base in an environmentally
responsible mannor.
Maintain viable agricu)IW'C, f01estry, and mining land uses.

Because the proposol will have no net ;nC1'UISe 0' decrease In lands zoned for mining, the
applicalion Is unlikely to have a significant impact on this issue. Furthe, it could be argued that
Agricultural and Mltling are compatible zoning classifications

4.18

Transportation
OOAL 14:
OOAL IS:

Provide for the efficient, safe, end cost-effective movement of peoplc and goods.
Assist jn the operation and orderly expansion ofthe Coeur d' Alene Airport.

Based upon the opplicant's leJlimony, it appears that approl1al of this application will minimize
impacts to the local road system if scale opera,ions remain 01 ,hell' current locaelon. ,The
Applicant te.rtifred that the scale operations would continue 10 be localf~d at jls currem 10Calion
just north of Highway 53. The proposal williunot no impact on operations at the Coeur d'Alene
Airport.
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Public Services and Utilities
GOAL 16:
GOAL 17:
GOAL 18:
GOAL 19:
GOAL 20:
GOAL 21:

Provide efficient, convenient, and effective government services.
Ensure efficient and effective police, fire, and emergency services.
Assist in the efficient and ordQrJy expansion and improvement of publio utilities
and services.
Ensure availability and affordability of energy-related services while protecting
the environment.
Protect water quality to ensure adequate quantity and quality of drinking water to
meet the current end future needs in the County.
Provide environmentally sound. effioient, and cost-effective management of
wastes.

The proposed pMject will have no effect on provision of public s61"\'ices and utilities. Ground
watet' quality should be adequalely protected, provided the applicant complies with all permiUing
requ;remen13 and condition, os may be ImpoJed by the COllnty. Panhandle Health District, DE(t
andlDL.
4.20

Education
GOAl. 22:

Provide for school representatives to participate in the community planning.

The project will hfWe no impact on the school district, and the school district has not provided
commenrs regarding this application.
4.21

Recreation and Special Sites
GOAL 23:
GOAL 24:
GOAL 25: .

Devolop quality County parks, greenbelts, and recreation facilities to meet the
diverse needs of a growing population.
Secure waterfront and near-shore areas for beneficial public uses and onhance
public enjoyment of a growing population.
Encourage the pfeservation, protection, and enhancement of areas that are
historicall), and culturally significant.

"This projeci is 1'101 6~pected 10 enhance recreariona/ needs in the area. No impacts to any
historically or culturally significant areas are evident.
4.22

Community Design
OOAI..26:

Foster growth in II mlUlner which does not compromise the visual qualities of
Kootenai County.

GOAL 27:

Preserve, protect, and enhance natural landmarks and areas of scenic beauty, suoh
as waterways ond unique landsc.apes.

Upon completion olmining operations and site reclamation. the project is not anticipated 10 nQ\le
any impact On 'he visual character of this area.
V

BOARDANALJ'SIS
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As a whole, the Board understands that the mining zone was established in this area prior 10 the
recordation of the Stepping Stones plat. tn addition, there was mining Ilctivity in this area some
years before the current zoning was established. And, although perhaps more intense, the Board
feels that Mining zone appears to be compatible with Agricultural zone. The Board does
recognize that it is unfortunate thAt traditional agricultural activities and practices have given wa)'
to more intense residential uses. However, because the AppUcant is not requesting additional
property ",oned Mining, but rather two distinct areas for zone change that result in no net change
in the overall acres zoned in either category, when taken in full perspective the request appears to
be reasonably necessary and in the best interest of the publio.
The Board respectfully disagrees with the Hearing Examiner's fmdings that the request appears to
only benefit the property owner at the e"pense of others. The request fOT zone ohanae on both
sites appears to allow for a natural progression of ~u"ent area uses and activities, including both
mining activities and agricultural activities, respectively. And, with the installation of the berm
which the Applicant testified will be in place when the mining activity continues south, the
adjacent property owners in particular and the area residents in general will be minimally
impacted when the mining activity moves onto the property subjoct to this request. On the other
hand, if this request was denied, the Applicant would c.ommence mining activities on the 20 acres
to the southwest of the current mining she whic;h would adverse I)' affect a bigger area with
greater impacts to a larger group of Jand owners as it is bordered on three sides by agriculturally
zoned properties. Therefore. tho Board feels that this request is reasonably necessary and
appropriatc.
Further, the Board feels confident tilat the mining activity will continue to comply with tho
requirements of additional ag~ncies with greater expertise in terms of ait quality, ground water
quality, reclamation and traffic. Therefore, it is the Board's understanding that the existing
activity will be: 1) allowed to progress naturally to thc south and continue to utilize the existing
access onto Highway 53; and 2) the Applicant will be required to continue to compl)' with the
requirements of other agencies; and 3) the Applicant has testified that there will be a benn
installed to buffer the future mining activities from the adjacent residential use if this reque't is
approved. As sueh, the Board feels that the overall area will benefit by confining the operation to
a smaller area by not providing (or the potential for future mining aQtivities to be spread out in a
largor area . .

Finally, the Board feels that this request is consistant with the overall goals and policies of the
Comprehensivo Plan. Moreover. the proposaJ is not necessarily ihConsistent with the future land
use plan as suggested in the Hearing Examiner recommendation. The Mining zone was
established in this area prior to the adoption of the CUlTcnt Comprehensive Plan. The future land
use component did not recognize either the historic mining activities in the aroa or the traditional
agricultural activities as weJJ. Because the Board feels that Mining zone is compatible: with
Agricultural zone and for the additional reasons stated above, this request is consistent with Goal
9 of the Comprehensive PJan bl!cause the request is reasonably nocessary and in the best interest
of the public.
VI

CONCLUSIONS OF L.f W

Mining zone -to- Arf/cultural zone Request
6.0 I

This request is reasonably necessary given the fact that pubic testjmollY revealed [hat the Mining
zoned property to the north is in the process of being reclaimed and it appears thllt the mining
activity will cease.
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6.02

This request is in the best interest of the public because this will allow for the this property to be
developed in a more residential fashion, reducing the potential traffic either on the existing
pr ivate road system of the Stepping Stones subdivision or by the easement through adjacent
properties on to Atlas Road. Funher, the public interest is better served by removing the Mjning
zOlle from this property so that the eXisting mining activities can be consolidated.

6.03

The Applicant has shown that there have been changes in rhe conditions of this area that
warrantsapproval of dtis request. Te!ltimony re\lealed that the mining activities to the north of
this property have ceased and that this area has gained increased popuJariry in residential
development.

6.04

The Applicant has shown that approval of tbis request would advance the public heaJth, safety
and welfare by not allowing mining activities to commence on this property. The heavy traffic
impacts associated with mining activities will not utilize the local roads in this area, but instead
will be directod to the existing acoess on to Highway 53. The area residents will not be subject to
the potential en\fironmental or visual impacts of mining activities on the propony. Finally,
approvaJ will allow for the natural progression of residential development to the north.

6.05

The Applicant has shown that the area proposed to be ohangod iTom Mining to Agriculture is
currently bordered on three sides. approximatoly 75%. by other lands zoned Agriculture.

6.06

The Applicant has shown that the value and character of adjacent property will improve with the
absence of Mining zoned property. The characcer of the aroll will oontinue to be large lot
residential development with the potential of small scale agricultural aetivities such as the
keepins of livestock. In addition, the Appljcant hilS shown that the value of the property wiJI
improve because the area will not be subject to the heavy truck traffic associated with mining
activities.

6.07

The Applicant has shown that donying this rt:quest will have It negative and adverse impact on the
property owners because mining activities will bo required to commence in the future. Traffic in
the area wiU increase, the visual effects of mining 8Qtivit)' will generate a high degree of
animosity with the existing residonts and the current mining activities will be required to spread
out in 8 larger area.

6.08

The Applicant hIlS shown that there wiJI be no effect on the Comprehensive Plan because Minjng
and Agricultural zoning appear to be compatible.

6.09

The proposed zone change win not
political subdivisions.

hllv~

a negative effect on the delivery of public services by

AgriculturaL zone -to- Mining zone Bequest
6.10

This request is reasonably neceSfjary because it will allow for the natural progression of the
existing mining activity to the nOl1h.

6.11

This request is in the best Interest of the public because it will allow for the heavy traffic
associated with mining activity to utilize fhe existing access on Highway S3.

-------._ .... -
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6.12

The Applicant has shown that there have been changes in the area that warrant approval of this
request. The need for the kind or basic materials generated by mining activities has steadily
increased in the County. 1n addition, there will be an increased need for these materials as the
Highway 9S improvements progress.

6.13

The Applicant has shown that approval should advance the public health, safety and welfare by
directing the hMVY traffic to abe existing access on Highway 53, by continuing to comply with
the requirements of other agencies in teons of air quality and ground water quality.

6.14

The Applicant has shown that the area proposed to be cbanged from Agriculture to Mining is
currently bordered on two sides, approximately 50%, by other lands ~oned Mining.

6.1 S

The Applicant has shown that the vaJue and character of adjacent properties wiIJ not be adversely
affected because the AppHcant testified that a landscaped berm will be installed to buffer the
mining usc for adjacent resldentia. uses.

6.16

The Applicant has shown that denying this request will have a negative and adverso impact on the
property owners because mining activities will be required to commence in the future in an area
that is geographicaJly removed from the current mining aotivities. Traffic in the area will
inc.rease, the visual effects of mining activity will generate a high degree of animosity with the
existing residents and the current mining activities will be required to spread out in a larger area.

6.17

The Applicant has shown that there will be no effect on the Comprehensive Plan because Mining
and Agricultura' zoning appear to be compatible.

6.1 g

The propos'ed zone change wiU not have
political subdivisigns.
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negative

effe~t

on the delivery of public services by

Based on the Findings of Fact and Conclusions of Law set forth in this documoDt, the Kootenai County
Board of Commissioners orders that the application for Case No. ZONOS.0001,a request by Coeur
d' Alene Pavins to change the zoning classifioation from AsricuJrural to Mining on 20 acres, and from
Mining tq Agricultural on approximately 20 acres, be APPROVED.
Dated this 7'h da)' of August, 2008 by the following vote.
BY ORDER OF THE KOOTENAI COUNTY
BOARD OF COMMISSIONERS

o

fi
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ORDINANCE NO. 417
CASE NO. ZONOS-OOOI Coeur d'Alene Paving
AN ORDINANCE AMENDING THE OFFICIAL ZONING MAP OF KOOTENAI COUNTY BY
CHANGING THE ZONING CLASSlFICATJON OF CERTAIN PROPERTY WJTHIN THE
UNINCORPORATED AREA OF KOOTENAI COUNTY. IDAHO; REPEALJNG ALL ZONING MAP
PROVISJONS IN CONFLICT HEREWITH; AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, the Kootenai County Hearing Examiner held a duly-noticed public hearing on March 6, 2008
for Case No. ZONOS·OOOI and made a recommendation of denial on said application; and
WHEREAS, the Kootenai County Board of Commissioners held public hearings on May 8, 2008 and June
26, 2008 for the same request after recei\ling the recommendation of denial from the Hearing Examiner and
issuing an Order evidencing the reasons for approval;
NOW. THEREFORE, BE IT ORDAINED by the Board of County Commissioners of Kootenai County,
Idaho:
SECTION 1. AMENDMENT OF ZONING MAP
Case No. ZONOS-oOOl, II request by Coeur d'Alene Pavjng to change tho zonjng classification on
approximateJy 20 acres from Mining to Agricultural and approximately 20 aeres from Agricultural to
Mining. The sites are loeated south of Higbway 53 and north of Boekol R.oad between Atlas and Ramsey
Roads. The sites are described as Lots 1 and 2, Block 2 and Lots 3 and 4, Block 4 of Stepping Stones
Subdivision in Section 34, Township S2 North, Range 4 West, B.M., Kootenai County, Idaho.
SECTION 2. REPEAL OF CONFUCTING PROVISIONS
Any previous zoning classification for lands described in Section] ormis Ordinance is hereby repealed.
SECTION 3. PROVIDING AN EfFECTIVE DATE
This Ordinance shall takeeff~ct and be in full force upon its passage, approval, and publication in one (I)
issue ofthe Gogur d'Alene Press.
Dated this 7th day of August 2008 by the following vote:

BY ORDER OF THE KOOTENAI COUNTY
BOARD OF COMMISSIONERS
Yea

NQl

o
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o
o
Publish: August 13,2008
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI
LINDA CISZEK, et aI.,

Case No. CV-08-7074

Plaintiffs/Petitioners,

MEMORANDUM DECISION
AND ORDER IN RE: CROSS
MOTIONS FOR SUMMARY
JUDGMENT

vs.

THE KOOTENAI COUNTY BOARD OF
COMMISSIONERS,
Defendant/Respondents.

Steven C. Wetzel, Dana Rayborn Wetzel, Kevin P. Holt, WETZEL & WETZEL, PLLC,
for Plaintiffs/Petitioners.
Jethelyn H. Harrington, Kootenai County DepaIiment of Legal Services, for BOCC.
Michael Chapman, for Intervenors Coeur d' Alene Paving, Inc.

I.
FACTUAL OVERVIEW
On January 16,2008, Coeur d' Alene Paving, Inc. (hereinafter CDA Paving) submitted a
complete application to the Kootenai County Building and Planning Department seeking to
change the zoning classification on two separate 20 acre parcels of land which the company
owns. (BOCC Findings of Fact ~ 1.02) CDA Paving requested that the zoning classification on
one 20 acre parcel (hereinafter parcel 2) be rezoned from agricultural to mining while
MEMORANDUM DECISION AND ORDER IN RE:
CROSS MOTIONS FOR SUMMARY JUDGMENT
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concurrently another 20 acre parcel (hereinafter parcel 3) located southwest of parcel 2, be
rezoned from mining to agricultural. (BOCC Findings of Fact ~ 1.04). In its application CDA
Paving referred to this process as "swapping the zoning". (AR. v. 1 p. 0005). A public hearing
on the application was held before the Kootenai County Hearing Examiner on March 6, 2008.
(BOCC findings of Fact 1 1.04). After hearing testimony from witnesses in support of the
application as well as witnesses opposed to the application, the Hearing Examiner recommended
that the application be denied. Id. The Examiner found that the application only benefited CDA
Paving to the detriment of other adjacent landowners. Id.On May 8, 2008, a hearing concerning
the application was held before the Kootenai County Board of County Commissioners
(hereinafter BOCC). Id. at ~ 1.06. Once again, testimony was heard for and against the
application.ld. After hearing this testimony, the BOCC indicated that it was going to make a
substantial change to the Hearing Examiner's recommendation and therefore moved to schedule
another public hearing. Id at ~ 1.07. On June 26, 2008 a second hearing was held where fUliher
testimony was presented. Id. at ~ 1.09. The BOCC deliberated on July 10, 2008 and issued an
order approving the application and adopting the two zone changes on August 7, 2008. Id. at ~ 7.
Thereafter, Petitioners in this action filed a Petition for Declaratory Judgment, petition for
Judicial Review, and Complaint under one filing on September 4, 2008. (See Petitioners Petition
for Judicial Review/ Petition for Declaratory JUdgment/ Complaint for Civil Damages). The
petition for judicial review and complaint for civil damages have been dismissed in the action.
The only remaining claim is the petition for Declaratory Judgment challenging the action taken
by the BOCC. The parties have since stipulated to deciding this matter on cross motions for
summary judgment. A hearing on the cross motions for summary judgment was held on
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December 3, 2009. Parties presented oral argument as well as written briefing on the relevant
issues. The Court is now prepared to rule on the pending motions.

II.
STANDARD OF REVIEW
The Local Land Use Planning Act (LLUPA) authorizes judicial review of some land use
decisions made by governing boards. Under LLUPA the standard of review is the same as that
set forth in the Idaho Administrative Procedures Act (lDAPA) I.e. § 67-5279(3). It states:
(3) When the agency was required by the provisions of this chapter or by other
provisions of law to issue an order, the court shall affirm the agency action unless
the court finds that the agency's findings, inferences, conclusions, or decisions
are:
(a)
(b)
(c)
(d)
(e)

in violation of constitutional or statutory provisions;
in excess of the statutory authority of the agency;
made upon unlawful procedure;
not supported by substantial evidence on the record as a whole; or
arbitrary, capricious, or an abuse of discretion.

Applications for rezone have been subject to judicial review under this standard since they were
determined by the Idaho Supreme Court to be quasi-judicial actions in Cooper v. Board of

County Commissioners ofAda County, 101 Idaho 407, 614 P.2d 947 (1980). The Idaho Supreme
Court recently held that the Idaho Legislature has not explicitly authorized judicial review for .
rezone applications in the provisions of LLUP A, since LLUP A only authorizes judicial review
for a "permit" under I.C. §67-6519. A rezone application is not an expressly enumerated
"permit" under the provisions of LLUP A. See Burns Holdings, LLC v. Madison County Board of

County Commisioners, __ Idaho _ _ , 214 P.3d 646 (July 9, 2009). The COUli in Burns
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Holding however did not close the door completely to judicial scrutiny of rezone applications. It
stated:
As we noted in Burt v. City a/Idaho Falls, 105 Idaho 65, 66, 665 P.2d 1075, 1076
n. 2 (1983),

direct judicial review ... means an appellate process by which land
use decisions by local authorities are appealed to a judicial forum.
While we hold that a legislative zoning decision is not subject to
direct judicial review, it nonetheless may be scrutinized by means
of collateral actions such as declaratory actions.

Burns Holdings, 214 P.3d at 650. Rezone applications are not quasi-judicial, but are legislative in
nature. The Supreme Court in Cooper, cited to an Illinois case which distinguished quasi-judicial
actions and legislative functions, stating:
It is not a part of the legislative function to grant permits, make special
exceptions, or decide particular cases. Such activities are not legislative but
administrative, quasi-judicial, or judicial in character. To place them in the hands
of legislative bodies, whose acts as such are /lot judicially reviewable, is to open
the door completely to arbitrary government. Ward v. Village of Skokie, 26 Ill.2d
415, 186 N.E.2d 529, 533 (1962) (Klingbiel, 1., specially concun-ing.)

Cooper, 101 Idaho at 409 (emphasis added). This Court's interpretation of the holding in Burns
Holding is that rezone applications are no longer considered quasi-judicial in nature and are
considered legislative functions of local government.
Legislative acts such as rezone applications are not afforded the same standard of review
as applies under LLUP A. The appropriate remedy in challenging a legislative zoning ordinance
is a declaratory judgment action like the one in the present case. The standard for challenging a
legislative zoning ordinance adopted by the local governing board was set forth in City of

Lewiston v. Knieriem, 107 Idaho 80,685 P.2d 821 (1984). There the Idaho Supreme COUl1 dealt
with a case where a property owner sought injunctive relief for due process and equal protection
violations by virtue of a zoning ordinance. The COUl1 there stated:
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Local legislative bodies are authorized to enact zoning ordinances restricting use
of property within the corporate limits. The zoning power is not unlimited; the
power to zone derives from the police power of the state, and zoning ordinances
must therefore bear a reasonable relatiOll to goals properly pursued by the state
through its police power. A strong presumption exists in favor of the validity of
local zoning ordinances. The burden of proving that the ordinance is invalid rests
upon the party challenging its validity and the presumption in favor of validity
can be overcome only by a clear showing that the ordinance as applied is
confiscatory, arbitrary, unreasonable, and capricious. Where there is a basis for a
reasonable difference of opinion, or if the validity of legislative classification for
zoning purposes is debatable, a court may not substitute its judgment for that of
the local zoning authority.

Jd. At 83, 685 P.2d at 824; See also Highlands Development v. City of Boise, 145 Idaho 958,

969, 188 P.3d 900 (2008) (Jones, 1. dissenting).
Because this is a declaratory judgment action challenging the validity of a legislative act,
the Court applies the standard ofa clear showing of "confiscatory, arbitrary, unreasonable, and
capricious" agency action. With this standard in mind, the Court will now address the validity of
the "swap zone" action taken by the Kootenai BOCC.

III.
DISCUSSION
Authority to Deny or Grant the application in part.
An initial issue as argued in this case at the summary judgment hearing is whether the
BOCC had the authority to deny one rezone and grant the other rezone, even though the requests
were combined into one application, such that the two actions were considered as one proposal.
The County argued that it does possess authority to grant one of the requests and deny the other,
even though there is only one application. When looking at the application, it is clear that the
Applicant intended both rezones to be considered as one proposal, which the BOCC could either
grant Or deny in its entirety. More specifically the issue becomes whether the BOCC has
MEMORANDUM DECISION AND ORDER IN RE:
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authority to grant one rezone and deny the other in the application submitted by CDA Paving, or
whether it is restricted to either granting or denying both rezones as requested in the application.

I.e. § 67-6511 (b) states:
After considering the comprehensive plan and other evidence gathered through
the public hearing process, the zoning or planning and zoning commission may
recommend and the governing board may adopt or reject an ordinance
amendment pursuant to the notice and hearing procedures provided in section 676509, Idaho Code
(emphasis added). This language indicates that a proposed amendment may either be adopted or
rejected in its entirety; there is no provision for modification. Likewise, there is no modification
provision in the local zoning ordinance for amendments to the zoning map. KCC §9-21-2 allows
for modification of a proposed amendment to the zoning text, but at issue in this case is a zoning
map change, not a change to the text. Moreover, I.C. §67-6535, which mandates that decisions
on applications must be based upon standards and be in writing, states "Approval or denial of
any application provided for in this chapter shall be based upon standards and criteria which
shall be set forth in the comprehensive plan, zoning ordinance or other appropriate ordinance or
regulation of the city or county" (emphasis added). This provision also seems to refer to only
~pproval

or denial of applications, without reference to modification. The argument by the

County therefore in this case is unpersuasi ve. The Court finds that the BOCC did not possess the
authority to deny one rezone and grant the other. The application for the two rezones must have
been either denied or approved in its entirety, which was what CDA Paving intended in its
application.
Analysis under the judicial review standard of "substantial evidence".

The resolution of the issue regarding the authority of the BOCC to deny or grant the
application in part is relevant only to show the contingency which existed in the rezone
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application. Despite the County's argument that it could deny one rezone request and grant the
other, the rezones had to be granted together or denied together. This "contingency" of having
one land use decision dependent on the other demonstrates the inherent problem when
considering this decision under a judicial review, substantial evidence standard. Although a
legislative standard applies in this declaratory judgment action, in order to appropriately analyze
the issue under that legislative standard of review, it is first beneficial to look to what the
analysis would be under the more rigorous judicial review standard of "substantial evidence".
As pointed out in Cooper the main focus in quasi-judicial actions is the protection of
individual rights through appropriate judicial process. "Only by recognizing the adjudicative
nature of these proceedings and by establishing standards for their conduct can the rights of the
parties directly affected, whether proponents or opponents of the application, be given
protection." Cooper, 101 Idaho at 411. Aggrieved persons in a quasi-judicial land use decision
are entitled to have their individual interests considered for each particular zone change. To
ensure that each affected person is afforded appropriate due process in the adjudication of their
individual right, each rezone must be considered on its own, without regard to the individual
rights of non-aggrieved land owners or the rezone classification of another unrelated or noncontiguous parcel. The crucial distinction between legislative acts and quasi-judicial actions is
that instead of enacting general zoning legislation without consideration of a particular
landowner's interests, in quasi-judicial actions the governing board is "applying existing
legislation and policy to specific, individual interests". Cooper, 101 Idaho at 409.
Here, if the Court is operating under a substantial evidence standard for judicial review of
a quasi-judicial rezone action, then the BOCC ' s decision to rezone each twenty acre parcel of
land would have to be made independently of each other and not contingent on the other parcel
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in order to ensure that the interests of aggrieved adjacent landowners receive adequate
consideration. The "evil", as argued in this particular case, is the inherent contingency in the
general act of "swap zoning". When one parcel is rezoned from a positive use (agricultural) to a
negative use (mining) and the rezone is contingent upon a second rezoning of a distant and
unrelated parcel from a negative use (mining) to a positive use (agricultural), the BOCC engages
in a process by which it balances the interests of one group of adjacent landowners against the
interests of another group of landowners. This balancing process may not protect the individual
rights of the negatively impacted adjacent landowners, because the negative impact is offset by
consideration of the positive impact on an unrelated group of landowners with no con'elation to
the mining rezone at hand. The negative implications of the mining rezone would exist whether
or not the second parcel was rezoned agricultural. Therefore, under the quasi-judicial LLUPA
standard of review, the rezone from agricultural to mining would have to be individually
supported by substantial evidence in order to be affirmed.
When looking at the record of the proceedings, it is evident that the BOCC supported its
decision to rezone parcel 2 as indicated on the stipulated map, from agricultural to mining
entirely on the concurrent rezone of parcel 3 from mining to agricultural. For example, even
though the BOCC engaged in separate comprehensive plan analysis on each rezone, the rezone
on parcel 2 was nevertheless still contingent on the rezone on parcel 3. Paragraph 4.17 of the
Order of Decision lists the Goals of Economic Development in the comprehensive plan. In
addressing these goals the BOCC stated "Because the proposal will have no net increase or
decrease in lands zoned for mining, the application is unlikely to have a significant impact on
this issue." A.R. v. 3 p. 610. It is apparent that the BOCC was concerned here with the overall
impact of the two rezones as taken together, rather than the individual affect of the agricultural to
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mining rezone. Moreover, in the Board Analysis section of the decision, the BOCC states "TIle
Board does recognize that it is unfortunate that traditional agricultural activities and practices
have given way to more intense residential uses. However, because the Applicant is not
requesting additional property zoned Mining, but rather two distinct areas for zone change that
result in no net change in the overall acres zoned in either category, when taken in full
perspective the request appears to be reasonably necessary and in the best interest of the public."
AR. v. 3 p. 612.

In the next paragraph of the analysis, the BOCC attempts to justify the rezone

from agricultural to mining by stating:
And, with the installation of the berm which the Applicant testified will be in
place when the mining activity continues south, the adjacent propeliy owners in
particular and the area residents in general will be minimally impacted when the
mining activity moves onto the property subject to this request. On the other hand,
if this request was denied, the Applicant would commence mining activities on
the 20 acres to the southwest of the current mining site which would adversely
affect a bigger area with greater impacts to a larger group of land owners as it is
bordered on three sides by agriculturally zoned properties.

ld. Once again, here the BOCC is balancing the individual interests of the aggrieved landowners
against interests of other property owners to justify the action. The BOCC is simply saying that
it is willing to sacrifice the interests of those few adjacent landowners, for the benefit of a greater
number of landowners in a completely separate location. However, the positive impacts of an
unrelated rezone do not meet the substantial evidence test as to the agricultural to mining rezone.
Absent the "contingency" there is not enough independent evidence to support the rezone from
agricultural to mining.
In regards to the rezone from mining to agricultural, there celiainly would be individual
substantial evidence, because no opposing information was submitted to the Board for
consideration. The only opposition to a proposal to downzone a parcel of land would typically
come from the land owner, which in this case is actually the Applicant. It would be a very rare
MEMORANDUM DECISION AND ORDER IN RE:
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instance where the BOCC would be confronted with a singular proposal to downzone a parcel of
land from mining to agricultural that was submitted by the land owner mining company itself. In
this case however, because the mining to agricultural rezone was coupled and contingent with
the agricultural to mining rezone, CDA Paving would have no reason to object to the deprivation
of its mining rights on parcel 3. The rezone on parcel 3 was entirely dependent, in the minds of
CDA Paving, on the rezone from agricultural to mining on parcel 2. Thus, this rezone from
mining to agricultural would undoubtedly withstand judicial scrutiny under the substantial
evidence standard in this case.
Under the standard of judicial review for quasi-judicial actions, the Court would find the
BOCC action granting the rezone from agricultural to mining to be unsupported by substantial
evidence.

Whether the rezone from agricultural to mining and the rezone from mining to

agricultural had been in separate proceedings, or combined in one, the record does not contain
substantial evidence in support of the rezone from agricultural to mining, except by including
evidence in the overall record which is pertinent only to the rezone of the other parcel fi·om
mining to agricultural. This is precisely the "evil", as Plaintiffs characterizes it, that the LLUPA
standard of judicial review of quasi-judicial proceedings was designed to prevent.
Analysis under the legislative standard

While the Court recognizes the problems which arise in a substantial evidence analysis, it
engages in such critical thinking purely for juxtapose. The disposition of this case hinges
precisely on the distinction between the two standards of review. The Idaho Supreme Court in
Burns Holding expressly held rezone applications to be an exercise of legislative function not

subject to judicial review under LLUP A. The reduced standard of reviewing a legislative act is
just that, a reduction on judicial oversight. The role of the judiciary in such instances is merely

10
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to prevent egregious abuse of power by the local zoning authority. As previously mentioned,
there is a strong presumption of validity and when there is a basis for a reasonable difference of
opinion, or if the validity oflegislative classification is debatable, a court may not substitute its
judgment for that of the Board. The burden is on the petitioner to show that the act was
arbitrary, capricious or confiscatory. As the Idaho Supreme Court stated in Cooper, "In the
absence of any more specific controlling standard than the 'arbitrary and capricious' test,
regulatory decisions can be justified by an almost completely open-ended number of possible
police power explanations." Cooper, 101 Idaho at 411 (quoting Smith, Judicial Review of

Rezoning Discretion: Some Suggestionsfor Idaho, 14 Idaho L.Rev. 591,599 (1978)). The
"arbitrary and capricious" standard was refelTed to in Cooper as a "shield from meaningful
judicial review".Id 101 Idaho at 4lO.
Negative impacts on individual interests often result from legislative zoning acts;
however, it is not a primary consideration in making the ultimate legislative decision. Devaluing
one parcel while benefitting another is merely a consequence of the legislative function. The
focus in such a process is not the individual adjacent landowners who are impacted by the
decision, but rather what makes sense for the overall public interest. In the instant case the
rezone makes practical sense. The BOCC, in an effort to reduce mining traffic and consolidate
related mining zones into a contiguous 50 acre parcel, decided that the proposal was in the best
interest of the pUblic. Under the legislative standard this is a reasonable exercise of police
power. In fact it is precisely the purpose of zoning, to group like uses together in the same
general area to avoid mixed areas consisting of incompatible uses.
The "evil" of the contingent tradeoff of "swap zoning" does not exist when the County's
act is reviewed under the legislative standard. While LLUP A was enacted precisely for the
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purpose of correcting these types of evils iIi quasi-judicial acts, judicial review under LLUPA is
not available for rezone applications. Ciszek argues that because there is neither prohibition nor
specific authority to allow the BOCC to combine two rezone requests in one application, the
Court must strictly construe the amendment statute and rule that such a procedure is ultra vires.
While municipalities may exercise only those powers expressly granted to them by the
legislature, it is not however necessary for every factual situation to be accounted for in the
statute. The fact remains that the BOCC has the authority to enact ordinances amending the
zoning map from time to time. K.C.c. 9-21-1. This is precisely the authority that was utilized in
this case. The plaintiffs objection is not with the power of the zoning board to enact ordinances
of this nature, but rather with the procedure undertaken to arrive at this permissible end result.
Ciszek concedes that if the BOCC had considered each rezone individually without the
"contingency" and arrived at the same decision, it would then be very difficult to overturn the
BOCC's decision under a legislative standard. If so, then prohibiting the County from
combining two rezones into one application would be precluding the County from doing
something it would otherwise be able to do. There is not clear prohibition of this type of
procedure as long as the County either grants or denies the application in its entirety, not
granting paI1 and denying pm1, Certainly the zoning classification of surrounding parcels in a
general area is a valid consideration of the zoning authority when acting in a legislative capacity.
While not proper in a quasi-judicial action, balancing the community interests as a whole against
the negative effect on a small group of landowners is appropriate in a legislative action. The
BOCC was reasonable acting in its legislative capacity by enacting ordinance No. 417. This
Cour1 does not find that Plaintiff has made a clear showing of a "confiscatory, arbitrary,
unreasonable and capricious" agency action.
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CONCLUSION
For the reasons stated above, and acting under the standard of judicial review of a
legislative act, this Court finds that the Board of County Commissioners of Kootenai County did
not engage in a confiscatory, arbitrary, unreasonable or capricious agency action in enacting
zoning ordinance No. 417. Finding that there is no dispute as to any material fact remaining, the
Defendant's motion for summary judgment is hereby granted and the Plaintiffs' motion for
summary judgment is hereby denied. It is so ordered.
The Court hereby holds that the BOCC action taken in enacting ordinance No. 417 was a
valid agency action. The complaint seeking declaratory relief is dismissed. Counsel for
Defendant may prepare the appropriate judgment.

. DATED this c91day of January 2010.
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Attorney for Respondent/Defendant Kootenai County

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
LINDA CISZEK, et aI.,
Petitioners/Plaintiffs,
vs.

Case No.

BOARD OF COMMISSIONERS ,
KOOTENAI COUNTY, STATE OF IDAHO,
Respondent/Defendant,
and,

CV-08-7074

JUDGMENT GRANTING
DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT AND
DISMISSING COMPLAINT FOR
DECLARATORY RELIEF

COEUR D'ALENE PAVING, INC.,
Defendant.

Based upon findings , conclusions, and reasoning stated in the Court's
Memorandum Decision and Order in Re: Cross Motions for Summary Judgment
in the above entitled matter; now, therefore,
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County Ordinance 417 amending the County Zoning Map changing 20 acres of

land described as Lots 3 and 4 of Block 4, 34 52N 04W Stepping S10nes

Subdivision from mining to agriculture, and changing 20 acres of .Iand described
;

as Lots 1 and 2 of Block 2, 34 52N 04W Stepping Stones Subdivision from

agriculture to mining is hereby affirmed,
IT IS FU~THER ORDERED. ADJUDGED AND DECREED that Plaintiffs'
Motion for Summary Judgment ;s hereby denied.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the

complaint seeking deolaratory relief is hereby dismissed.
DATED thiS.ll- day of February, 2010.

C~"/'

~dJl- BENMIN SIMPSON

.

District Judge
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Dana L Rayborn Wetzel ISB # 2929
Kevin P. Holt ISB 7196
WETZEL & WETZEL & HOLT P.L.L.c.
618 N 4th Street, Suite 2
Coeur d'Alene, Idaho 83814Telephone: (208) 667-3400
Facsimile: (208) 664-6741
dwetzel@wetzeljuris.com
Attorneys for CISZEK:
BEFORE THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

LINDA CISZEK, individually; RONALD G.
WILSON and LINDA A. WILSON, husband
and wife; BILL DOLE and MARIAN DOLE,
husband and wife; MIKE ANDERSON and
RA YELLE ANDERSON, husband and wife;
JOE CULBRTTH and SHARON CULBRTTH,
husband and wife; KIRK HOBSON and
KIMBERLY HOBSON, husband and wife;
SETH MOULDING and JENNIFER
MOULDING, husband and wife; CASY NEAL
and KRISTIN NEAL, husband and wife; and
WILLIAM GIRTON and DOLLY GIRTON,
husband and wife,
Petitioners/Plaintiffs,
vs.
BOARD OF COMMISSIONERS,
KOOTENAI COUNTY, STATE OF IDAHO,
Respondent/Defendant.
and
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COEUR D' ALENE PAVING, INC.
Respondent/Defendant

TO:

THE ABOVE-NAMED RESPONDENTS/DEFENDANTS, KOOTENAI COUNTY
BOARD OF COMMISSIONERS AND COEUR D' ALENE PAVING, INC.
NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Petitioners/Plaintiffs, LINDA CISZEK, individually; RONALD

G. WILSON and LINDA A. WILSON, husband and wife; BILL DOLE and MARIAN DOLE,
husband and wife; MIKE ANDERSON and RA YELLE ANDERSON, husband and wife; JOE
CULBRTTH and SHARON CULBRTTH, husband and wife; KIRK HOBSON and KlMBERL Y
HOBSON, husband and wife; SETH MOULDING and JENNIFER MOULDING, husband and
wife; CASY NEAL and KRISTIN NEAL, husband and wife; and WILLIAM GIRTON and
DOLLY GIRTON, husband and wife, ("CISZEK"), appeals against the above-named
Respondents/Defendants to the Idaho Supreme Court from the Decision and Order entered in the
above-entitled action on the 22 nd day of February, 2010, by Honorable Judge Simpson, Distrid
Judge of the First Judicial District in and for the County of Kootenai.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the Decision

and Order described in paragraph 1 is an appealable order under and pursuant to Rule lI(d) of
the Idaho Appellate Rules.
3.

A preliminary statement of the issues on appeal which CISZEK intends to assert

in the appeal; provided, the list of issues set forth herein shall not prevent CISZEK from asserting
other issues on appeal is as follows:
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3.1

The Kootenai County Board of County Commissioners lacks authority to

change the zoning of two separate parcels of property by a procedure which simply swaps
the zone for each parcel, therefore Kootenai County Ordinance No.4] 7 adopted August

13, 2008 is in excess of statutory authority and is void.
3.2
4.

Appellants were denied due process.

A reporter's transcript is requested. CISZEK requests the preparation of the entire

reporter's standard transcript as defined in Rule 25(a) of the Idaho Appellate Rules.

5.

A clerk's record is requested. CISZEK requests the entire record including all of

the documents presented to the agency.
6.

I certify that a copy of this Notice of Appeal has been served on the reporter:
a.

That the Clerk of the Court has been paid the estimated fees for

preparation of the designated reporter's transcript.
b.

That the estimated fee for preparation of the Court's record has been paid.

c.

That all appellate filing fees have been paid.

d.

That service of this Notice of Appeal has been made upon all parties

required to be served pursuant to LA.R. 20.

-1!f-

~

DATED this

day of March, 2010

WETZEL, WETZEL
& HOLT, P.L.L.c.

By: __~~______________________
a L. Rayborn Wetzel
Attorneys for CISZEK
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State ofIdaho )
County of Kootenai

) ss.
)

I, Ronald G. Wilson, being sworn, depose and say:
That I am one of the Appellants in the above-entitled appeal and that all statements in this
notice of appeal are true and correct to the best of my knowledge and belief.
~

~qP/)Ll~
Ronald G. Wilson
Subscribed and Sworn to before me this

Lj

'b, day of March, 2010

Notary for the State of I
Commission expires: _~_ _ __
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Joann Schaller
Court Reporter for Judge Simpson
324 W Garden A venue
P.O. Box 9000
Coeur d' Alene, ID 83816-9000

Jethelyn H. Harrington
Kootenai County Prosecuting
Attorney's Office
P.O. Box 9000
Coeur d' Alene, Idaho 83816-9000
jharrington@kcgov.us

Michael Ryan Chapman
Chapman Law Office, PLLC Services
P.O. Box 1600
Coeur d' Alene, Idaho 83816
mchapman@,chapmanfs.com
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CLERK'S CERTIFICATE
I, Daniel 1. English, Clerk oftbe District Court of tile First Judicial District of the State of

Idabo, in and for the County of Kootenai , do hereby certify that the above and foregoing
record in the above entitled cause was compiled and bound under my direction as, and is
a true, full and correct record of the pleadings and documents under Rule 28 of the Idaho
Appellate Rules.
J further certify that the Agency Transcripts were entered as exhibits.

I certify that the Attorneys for the Appellant and Respondent were notified that the

Clerk 's Record was complete and ready to be picked up, or if the attorney is out of town,
the copies were mailed by U.S . mail, postage prepaid on the _ 1_day of
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I do further certify that the Clerk's Record will be duly lodged with the Clerk of the
Supreme Court.

In witness whereof: I have hereunto set my hand and affixed the seal of said Court at
Kootenai County, Idaho this _1__ day _ May__ , 20 I O.

DANIEL J. ENGLISH
Clerk of the District Court
By:

Cathy Victorino
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